IIpomomxkenmne nena «MapkuH nporus Pd» vam Kak
IIpesnanym JIeHMHIpagCKOTro OKpPy>KHOIO BOGHHOIO CyZa
BO30ymJI CIIOp 0 KOHCTUTYIIMOHHOCT ITyHKTOB 3 1 4 gyactu 4
cratbu 392 Bo B3auMocBsa3u co cratbent 11 I'TIK Pd.

Korma B 2010 romy pasropesica CIiop O BO3MOXXHOCTW VICIIOJTHEHWS
ITocranosnenns ECITY no meny «Koncrantin Mapkun nportus PD», Mbl
COWIM BO3MOXHBIM OCTaTbCd B CTOpPOHE OT JAaHHOro cropa. [laxe xorma
ceHaTOp A. TopIMH BHeC 3aKOHOIIPOEKTHI, ITpeAIIoaramliye M3MeHeHVe
niopsnka vcrioiHeHus Ilocranosnenunt ECITY, MBI cown, 4TO 3TO JIMIIb
ITOJTMTUYECKNTI [IEMapIIl, KOTOPBII MOKHO OCTaBUTH Oe3 KomMeHTapms. Ha
HaIl B3IV, JaHHBIE 3aKOHOIIPOEKTHI ObUIN IIPOIYKTOM
B30yJOpaXeHHOCTY, a He IIPOIyMaHHBIM IIpeyIo’KeHeM, OCHOBAaHHOM Ha
3paBOM CMBICIIe VI Hay4YHOVI JOKTpUHe. /laxke Korga cpeacrsa MacCOBOW
nHpOpMaMu  pacipocTpaHwM  uH@opMmaumio, uro Ilpesugmym
JIeHVHTpasICKOr0 OKPY>KHOT'O BOEHHOTO Cy/ia 00paTwiICs B CBS3M C «€JIOM
Mapkuna» B Korncrurynuonnsmi Cyn PO, Mbl cown, 9TO BO3MOXHBIM He
HpuaaBaTh 3TOMy ocoboro sHadeHws. I1oxanyt, Mbl 31eck ObUIV Hellpasbl,
1ockosibKy B mroHe 2013 roma Koncruryumonnsmi Cyn PO npumsyn
PacCMOTPEHMIO ¥ BO3MOXHOCTB TOrO, YTO IIpaBO Ha oOOpallleHue B
MeXIOCyJlapCTBeHHBbIe OpraHbl OyfeT orpaHnYeHa, CTajla peajlbHOM. XOTs
IpeIMeToM OOpallleHMsl SBJIsUICS BOIIPOC Ha IEPBBIT  B3DJIAL, He
CBSI3aHHBIVI C IIpaBOM Ha oOpallleHre B MeXIrocyJapCTBeHHble OpraHbl, a
coflepxatuii B cebe Borrpoc coorseTcTBuss Koncrurynmm PO nynkTos 3 n
4 vactit 4 ctatbu 392 Bo B3ammMmocBsa3u co crarbert 11 I'TIK P®D B Tom vacTty,
B KOTOPOV 3TV HOPMBI JIONYCKAIOT II€pecMOTP BCTYIMBIIEIO B 3aKOHHYIO
CYWIy IIPUHSTOTO CyIOM OOIIen IOPUCAMKINM Cy/1e0HOTO ITOCTaHOBJIEHMS
PV HaJIM4UV IIPOTMBOIIOJIOKHBIX IHPaBOBBIX HO3MLMIT EBporerickoro
Cyma 1o mpasaMm uyenoBeka n Koncrurynyonsoro Cyma Poccuvickon
Qemepani  OTHOCUTEIIBHO  COOTBETCTBMSA  HOPM  HAlMIOHAJIBHOTO
3aKOHOZIaTeJIbCTBA, ITPVIMEHEHHBIX IIPY PacCMOTPeHMM KOHKPETHOTO Jiela,
rosiokeHVsIM KoHBeHITMM O 3aliTe IIpaB 4dejloBeKa M OCHOBHBIX CBOOOI,

IlepecMOTpa CcyaeOHbIX pelleHMN Ha ocHoBaHMYM [Toctanosiennit ECITY.



Opnako, mpaBo Ha oOpallleHMe B MeXIoCyJdapCTBeHHble OpraHBbl,
HaIIPAMYIO CBSI3aHO C BO3MOXXHOCTBIO VICIIOJTHEHVIS, peayIn3alyy perleHni
MeXIOCyJapCTBeHHBIX OpraHoB. Ecju vicroHeHvie B TOVI VJIV MHOVI YacTu
MEXI'OCyJapCTBEHHBIX OPraHOB OIPaHWYEHO, 3TO TakKXe O3HadaeT, YTO U
IIpaBO Ha oOpallleHVe B MeXrocyJapcTBeHHble OpraHbl OIpPaHNYEeHO,
IIOCKOJIBKY Oe3 MexaHM3Ma MX peajM3allii Ha HaIMOHAJIBHOM YyPOBHE,
Takoe paBo craHoBUTCA Wwunto3opHbIM. ECITY npunepxvBaercsa mosvrym,
YTO HEeWCIIOJIHeHMe CyHeOHOro pellleHMs Wi OTMeHa ero B HaJ30pHOM

ropsiike paKTUUeCcKy aHHYJIMPYyeT IIpaBo Ha oOpallieHvie B Cy/l,.

Hapgo Taxke oTmMeTuTh, YTO MpaBo Ha oOpalleHune B
MeXIOCyapCTBeHHble OpraHbl [JId 3allUThI CBOMX IIpaB B Poccnu siBiigeTcs
KOHCTUTYLIMOHHBIM, OHO OBUIO CIHellaJIbHO 3aKpelUleHO B KoHcTuTymmm
P®.

Hapo ormerwts, uTo B mmpoekre Koncturynum PO ot 21 despana
1991 roma! ymoMmHaHMs IIpaBa Ha oOpallleHVe B MeXIOCyJapCTBeHHBIe
opraHbl He ObUIO, HO yXe 16 ceHTsa0psa 1991 B cT. 44 mpoekTa? OHO OBUIO
npenycMoTpeHo. B pesymprare  OypHOro - oOcyxmeHws — Ha
Koncturyumonnom cosemanum® B 1993 romy, mosioxeHue o IIpaBe Ha
oOpallleHrie B MeXIOCyHapCTBEHHBIe OpraHbl OBUIO BKIIIOYEHO B
okoHuaTesIbHbIN TeKcT Koncturyuum PP u B HacTosIlee BpeMsi TaHHOe
IIPaBO 4BJIsIeTCS KOHCTUTYLMOHHBIM ( 4. 3 cT. 46 KoHcTuTym PO).

ITpryeM B KaudecTBe OJHOTO W3 [IOBOJIOB [UISI BKJIIOUEHMS 3TOIO

riostokeHns: B TekcT KoHcturyimm PP Obuio ykasaHO, UTO 3TO ObUIO OBI
O4YeHb MOJIE3HO B CBA3Y C IIPECTOAIINM pelleHeM BOIIpoca O BCTYIUIEHVIN
Poccum B Coset EBporibl, mockobKy KoHCTUTy1IvEA HOVieT Ha SKCIIepTU3y
B CoBet EBporbl?, a TakKe TeM, 4TO HOpPa yXKe IlepecTaTh BUIeTh KaKyk-TO
aHOMAJIVIO B OOpallieHmn rpakiaH B MeXIyHapOIHbIe OpPTaHbI.

Bosmoxno mnpas Jlon ®ysuiep, mmcaBIinyi, 4TO B KOHCTUTYIIVSIX,
IOABUBIINXCS IIOCJIe Bropow MupoBOV BOVIHBEI, HEKOTOpPBIe TapaHTUM
ObUIM 3aKpeIUleHbl M3 CTpaxa TOrO, YTO OHM He CMOIYT IIepeXWUTb
IIpeBPaTHOCTY OOBIYHOIO OCYyIIeCTBJIeHVs IapJaMeHTCKOV BJacTi.
Ilepexxmio Obl mpaBo Ha oOpallleHIe B MeXIocyJapCTBeHHble OpraHbl eciIn

1 U3 ucropum cosnanmg Korcrurynmm. Tom 2. M. 2008. C. 63-117.

2 U3 ucropum coznarmsg Korcrurynmm. Tom 2. M. 2008. C. 289

3 KoncrurynmonHoe copertanue. CTeHOrpaMMbI MaTepuaiibl JOKyMeHTBL ToM 3. M. 1996. C. 99-100, 194-
195, Tom 5. C.388, Tom 10. C. 334-339

4 KoHcTuTynmoHHoe coseltlaHve. CTeHOrpaMMBl MaTepuasibl ZoKyMeHThL. Tom 3. M. 1996. C. 99-100

5 @ysutep J1. [TosuTususMm 1 BepHOCTh 1paBy/ /I[1pasosenenne. 2005. Nell. C. 135.



Obl oHO He OpUIO 3akperwieHo B Koncrurynum P®, 1mernoro psna

Ipour pBIH_IeI7I B ME’KNYHaPOIHBIX MHCTAaHIIVIAX, HaM HEVISBECTHO.

Mrax, BompHO 1w HeBonbHO IIpesupomym JlemmHrpamckoro
OKPY>KHOI'O BOEHHOI'O CyJa CTaBUT BOIIPOC O BO3MOXKHOCTM OOpallieHus B
ECIIY, xorza 1o sToro Obula HeyZauHas IOIBITKA OOpallieHs 3a 3alTon
KOHCTUTYLMOHHBIX IIpaB B Koncturynmonusm Cyn PD. BosmoxHo, 3TOT
dakT B mosHOM Mepe He oOco3Haercs. Ho wurHopmposaHme TaKoro
IIOHVMaHMs ¥ BO3MOXXKHOe OrpaHMYeHVe [IpaBa Ha VICIIOJIHEeHVe pelleHn
MEeXIOCyJapCTBeHHBIX OpPraHOB IIpMBedeT K TOMY, YTO TpaxiaHe WU
IOpUIOVYecKyie JINila, CTOJIKHYBINMECS C HecCIIpaBeJIMBOCTBbIO, KOTOpas
MOXeT OBIThb WCTOJIKOBAHa, KaK HapylleHre KOHCTUTYLIMOHHBIX WU
KOHBEHIIVOHHBIX IpaB M cBoboxm OyayT oOpamiatbcd He B
Koncturyumonnsm Cyzn PD, a cpasy xe B ECITY.

KcraTi, B 3TOM Cilydae, MCUe3HYT KOJUIM3MUMU IIPaBOBbIX nos3uuyii. Ho
3TO O3HauaeT TakXe, YTO paccMoTpeHue fesla B Korncrurynuonnom Cynme
PO «gena MapkmHa» MOXeT IpMBeCTH K TOMY, 4TO KOHCTUTYLIMOHHBIN
Cyn PD me ycwymnT cBOM TTO3UIIMM B [€JIe 3alllThI IIpaB 1 CBOOO/, TPpakiiaH,
a VICKIIIOYNUT ceOs M3 TaKOBBIX OPraHOB, IIOCKOJIBKY ero OyayT IIPOCTO
oOxonnTh, a o00s3aTh obOpamartecst B Koncturynumonuem Cyn PO go
obOparmtenns B ECIIY m paccumrsiBath Ha mnpusHaHme ECIIY Takom
00s13aHHOCTM 3P PEeKTMBHBIM CPefCTBOM 3alllUThI - BecbMa yTomm4Ho. K
ToMy ke, mosuiys KoncrurynmonHoro Cyna PD Ovuta Beerjia HarpasiieHa
Ha TO, 4TOOBI rpaxgaHe Poccuyn MOIIM IIOJIYYUTh JIOJDKHYIO IIPABOBYIO
sammry B Poccuu 1 Ge3 oOpamiennss B ECITYH. Ilo kpartHen mepe, Takas

IIo3nIIMA HeOTHOKPATHO NEeKJIapmpoBalacCh.

CooTBeTCTBeHHO, Osarme HaMepeHMs I10 3aIgure
«KOHCTUTYIIMOHHOTO CTPOsi», KaK OOBIYHO MOTYT OKa3aTbCs BCETO JIVIIb
TeM, 4eM yCTeJleHa JOpora OTHIOAb He B parl.

Msb1 Obl O4yeHBb He XOTeM TePATh TaKOWM CIOCOO 3aIlIuThl, Kak
BO3MOXHOCTb  oOpamenuss B  Koncrurymmonnsm Cyn PO o
HEeKOHCTUTYIIMOHHOCTM 3aKoHOB. Ha Harll B3Iz, 3TOT criocob 3aliuThl B
psne cilydaeB MOXeT OBIThb Jake Oosiee adpdeKTrBeH, Hexeln oOpallieHve
B ECITY. Ecyit xe cyamTb 06 3pdpeKTMBHOCTM 10 CKOPOCTV PacCMOTPeHMs

3asiBJIEHVMI, TO Ha CErOJHAINHWMI JeHb IIPV BCEeM HECIIENTHOCTU



KOHCTUTYLIMOHHOrO  cymonpomssoacTsa, ECIIY mnHe B  cocrosHum
KOHKYPMpPOBaTh II0 CKOPOCTM paccMoTpeHmst oOpartteHmit. Kak m3BecTHO,
ECIIY «man >XepTBOWI» CBOeN IIOIYJIAPHOCTMI M B HacTodlllee BpeMms
IIbITAeTCs CIIPABUTHCA C 3aBajlaMM M3 Xajlod o HapyueHun KoHBeHImmL.
Ho, TeM He MeHee, eciim OymeT CTOSITh BBIOOp MeXay oOpallleHVeM B
Koucruryumonns Cyn PO n ECITH, MmHOrMe mpenmouryT oOpaliieHne B
ECITY. VImest cBoiI cOOCTBEHHBIVI OIBIT OOpallleHMs B 00e BBICOKME
cyaeOHble MHCTAHIINIM, MOXeM COITIAaCUTBCA C TakuM BbIOOpoM. Tem Oortee,
uro ECITY 5710 B ommume ot Koncrurynyontoro Cyma PO Bece xe cyn He

TOJIBKO IIpaBa, HO M dpaKTa.

Bce 5TO Hac MOTMBUPOBAJIO K TOMY, UTOOBI OOpaTUTh IIPUCTAIBHOE
BHMMaHIe Ha IIpofoipkeHne «derta MapkmuHa» B Korncrurynmonaom Cyne
PO.

ITonaraem, 4To YBakaeMbIll 4yuTaTesIb, IIPOCTUT HAC 3a TO, YTO MBI
HauyHeM He C aHajM3a Hay4yHbIX ITyOJMKalwy, ITOCBAIIEHHBIX «JIeTy
MapxknHa», KOTOPBIX Mbl OOHapy>XWIN O0JIbIIIOe KOJIMYEeCTBO, a C aHasIv3a
dpaxTHUeckmx  OOCTOSTENILCTB, TO €CTh, OydeM HIpuaepXuUBaTbCA
ITpaKTUYeCcKoro I10IxXo/a.

HecmoTps Ha TO, 4TO [ejI0 yXe TpHU ropa, fABJIsIeTCd IIpeaMeTOM
IIMPOKOro OOCyXOeHWs W HaBepHdKa W3BeCTHBI B3bICKATEJIbHOMY
YUTaTeIO, II03BOJIMM ce0e IIOBTOPUTBH Psifi OOCTOSITEILCTB 3TOTO iefia,
KOTOpble HaM W3BeCTHBI Osarozapsi, MOJIMTMKE TPaHCIAPEeHTHOCTI
npaBocyausi, Osaromaps KOTOpOM cyAeOHble aKThl HOCTYIIHBL B CeTU
VIHTepHeT.

PemrenmeMm IlyImKMHCKOrO rapHM30HHOIO BOEHHOrO cyaa or 14
Maprta 2006 roma oTKazaHO B yoOBJIeTBOpeHMN 3asaBiieHnst MapknHa KA. o
IIPV3HAHMM He3aKOHHBIM OTKas3a KOoMaHAupa BomckoBoy dactu 41480
IIpeJoCTaBUTb €My OTIIyCK IO yXOAy 3a CbIHOM MapKuHBIM
KoncrantnaoMm, 30 centsOpst 2005 roma poxxaeHMs, 4O JOCTVDKEHMS VM

BO3pacTa 3-X JIeT.



[IpuauMas maHHOe pellleHNe, CY[, IIepBOV MHCTaHIIMM COCIIaJIcsd Ha
OTCYTCTBME 3aKOHOZATeJIbHO YCTAaHOBJIEHHOTO IIpaBa BOEHHOCITY KalllVIX-
MYy>XYMH VCIIOJIB30BaTh OTIIyCK IO yXOAy 3a peOeHKOM yKa3aHHOWM
IIPOAOJDKUTEIBHOCTM ¥ HeJO0Ka3aHHOCTb (PAKTUUEeCKOro OCYILeCTBIJIeHNs
MapxkuHBIM yXxo/1a 3a peOeHKOM I10cjIe pacTop KeHus Opaka.

KaccanyonneiM  onpemesieHvieM  JIeHMHIpaacKoro  OKpy>KHOIO
BOeHHOro cyza ot 27 ampesrsa 2006 roga pelreHvie rapHU30HHOIO BOEHHOT'O
CyZla ocTaB/IeHO 0e3 M3MeHeHVIs ¥ BCTYIIWIO B 3aKOHHYIO CVITY.

21 mas 2006 r. K.A. Mapkua obpatmicsa B ECITY, ero xastoba Opiia
3apeructpuposaHa 3a Ne N 30078/ 06.

B HemsBecTHYIO faTy 1M ObUIa nogaHa kajioda B KOHCTUTYLIIOHHBIN
Cyn PD. Onpenenennem Koncrurynmonaoro Cyga PO ot 15 ausapsa 2009
r. N 187-O-O "OO orka3e B TpUMHATUM K PacCMOTPEHMUIO >Kajiod
rpaxngannHa Mapkunaa KoncranTmHa AjiekcaHOpoBuda Ha HapylIeHMe
ero KOHCTUTYLIMIOHHBIX IIpaB I1oj10keHMsaMu crarent 13 n 15 PepepabHOro
3akoHa "O rocygapcTBeHHBIX IIOCOOMSX IpaXgaHaM, MMeOIMM geTeit’,
crarert 10 n 11 PepepanbHOro 3akoHa 'O craTyce BOEHHOCTYXaIMX',
crateu 32 llonoxxeHust 0 HOpsAKe MIPOXOXIEHVS BOEHHOM CIIY>XXObI M
1yHKTOB 35 1 44 TlostoxeHnss 0 Ha3Ha4YeHUM U BbIIUIaTe TOCYIapPCTBEHHBIX
1I0cOOMM TpaXkraHaM, MMEIOIIM JieTen" eMy ObUIO OTKa3aHO B IPUHSTUN
K PacCMOTPEHMIO ero >Kajio0, IIOCKOJIBKY OHM He OTBeYaloT TpeOOBaHVISIM
@epepayibHOr0 KOHCTUTYLIMOHHOrO 3akoHa 'O Koncturynimonunom Cyne
Poccurickonn @epmeparin’, B COOTBETCTBUM C KOTOPBIMM >XKajloba B
KoHctuTynimoHHbI Cyn  Poccmiickonmr ~ @epepanuyt — IIpU3HaAETCs
JOITy CTUMOTA.

ITocraHosiiennem ot 7 oktsbps 2010 r. mo peny "KoncraHTmH
Mapkur nporus Poccun" [Konstantin Markin v. Russia] (kasioba N

30078/06) ECIIY miecTpio rosocamyu IIPpOTUB OJHOIO IIOCTAHOBWI, UTO B



JJAaHHOM Jlejle POCCUVICKME BJIacTV Hapyuwiu TpeOosaHMs crarbit 14 B
couetanmm ¢ nooxeHusMm cratbu 8 KouBenrmm. ECIIY cuen, duto
IIpU3HaHWe HapylleHMs caMO II0 cele sABJIgeTcd  IOCTaTOYHOM
CIIpaBeJIMBOVI KOMII€HCAIIME.

ECITY B IlocranoBinenuu xpurtudHo ouenw: OrnpenereHne
Koncturynmonnoro Cyma P®: «OTCyTCTBYIOT 3KCIIEpTHBIE OLICHKY,
CTaTUCTUYECKMe  WCCJIeOBaHMA  4YuCIa  BOEHHOCTYXKaIVIX-MY>K4VH,
KOTOpBbIe MOTYT IIpeTeHIO0BaTh Ha IIOJIyYeHVe TpexJIeTHero OTIIyCKa IIO
yXxony 3a peOeHKOM 11 KOTOpble XOTeJIN Obl ero ory4nThb. Takum obpasoM,
Koncruryumonnem cyn, PP  ocHoBall CcBOe pelleHVe Ha YiCTOM
Oy ILEeHUD.

ECIIY Taxke cuesl BO3MOXHBIM yKa3aTb B IIOpsIKe ITpVIMEHEHV
cratei 46 KoHBeHIMM, YTO TOCYHApCTBO-OTBETUYMK OOsi3aHO BHECTU
VI3MEHEeHVIS B 3aKOHOIATeJIbCTBO C 1IeJIbI0 IIPeKpallleHsl AVCKPVIMVHALIIN
MY>KCKOT'O IIepCcOHajla BOOPYKeHHBIX CVJI B OTHOIIIEHMM IIpaBa Ha OTIIYCK
I10 YXOIIy 3a peOeHKOM.

Ha cocrosgsmemca 18-20 nHos0pga 2010r. XIHI MexnyHapomgHoM
dopyme 1no KoOHCTUTYLMOHHOMY IipaBocyauto B.JI. 3opbkuH B cBOeM
OOKJIaZle BbIpaswl colenymomee MeHeHue: "..KoHcrurynyonusmr Cyn
Poccurickon Depepanny, IpVHMMAsT CcBOE peleHue 0
KOHCTUTYLIVIOHHOCTM 3aKOHa B CJIydasX, aHaJIOTMYHBIX TIePMaHCKOMY
IpellefleHTy, - IIpY TOM, 4YTO MeXHy IosoxeHnsamyu KoHctutrynmum o
npaBax 4ejoBeka v KoHBeHIVeI HeT IPOTMBOpPeYNN, a IIPOTHBOpedVe
BO3HUKIIO Mexnay TonkoBaHMeM KouHcrurymum (ganHeiM  KC) u
tosikoBaHveM Konsenummn (mnpeanpunsarsiM  ECIIY), - wmoxer He
opueHTVpoBaThca Ha HTeprperaiyto Konsennun EsponierickuM CymomMm,
a OPUHATH pellleHVe B Ayxe HaloHaJbHOM KoHcTuTynym, TeM cambiM

VIMIUTMIIUTHO TIOATBEPXIAasi CBOIO TPAKTOBKY IIOJIOXKEHUM EBpomnenickornt



KonBeHIm (Kak cOCTaBHOM YacTM POCCUVICKOV IIPaBOBOV CHCTEMBI), B
nyxe HanyoHapHOVI KoHcTurymm".

beui m gpyrue KpuTuyeckye BBICTYIUIEHV CydeVl M COTPYAHMKOB
Koncrturyumonnoro Cyma P®. B wactHOCTH, 3aMecTUTesIb IIpecenaTesis
Koncrturyumonnoro Cyma P® CII. MaspuH B CcBOeM BBICTYIUICHUM
npuBesl  OoJbpIlloe  KOJIMYECTBO  (PaKTUUEeCKMX  OOCTOSITEIIbCTB,
0OOCHOBBIBAIOMIVIX CIpaBemIMBOCTb monaxoxga KoncrurynmonHoro Cyna
P® ( x cj10BY, paHee He yHoMsHYTbIX B OniperesieHnyt KOHCTUTYLIMOHHOTO
Cyna P®), akieHTHpoBas, Ha He3HAUUTEIIBHOV CyMMe IIPUCYXIeHHO
ECITY Mapkuny, cpmenas Ha 3ToM  Ipeamnosioxenme, uyro ECIIY,
«BO3MOXKHO CaM TOrO He JXejlag, KOCBeHHBIM OOpa3oM [ajl IIOHSTh, UTO B
JaHHOM CjIydae TIOCyHJapCTBO-OTBETUMK He 3acIyXXMBaeT Cepbe3HOM
OTBETCTBEHHOCTV, TO JIM B CWIy HE3HAYUTEJIbHOCTW, TO JIU
COMHUTEJIBHOCTV CaMOTI'0 IpaBOHapyIleHns». OneHnBast peKOMeHyeMble
ECIIY wmeppl mo WM3MEHEHMIO 3aKOHOIATEeIbCTBA®, 3aM. IpercefaTesis
Koncturyumonnoro Cyna PP ykasasl, 4To «0TedecTBeHHBIVI 3aKOHOIATEIIb
He B COCTOogHUM, He Hapymada KoHcTuTynuio cBoelt CTpaHBL,
VIMIUIEMEHTUPOBaTh B €e IIPaBOBYIO CHUCTEeMBl, Mepbl, BBITEKAIOIIVe W3
pemenvs ECITY mo peny Mapkuna. CriemoBaTeIbHO, € TOYKM 3peHUS
obecrteuennst Ormarontonyums Poccum perrenme ECITY B maHHOM wacTu
obrazaet i Poccny mpr3HaKaMyt HEVCIIOITHIMOCT».

Poccuitckme Biiactu, He coriiacmBIimchk ¢ Ilocranosienmem ECITY,

riofgav ano0y B bospiryto Iamaty ECITY.

6 JlaHHBIE peKOMEHOALNV, JaHHbe BHE IPOLENypbl PacCMOTPEHMs IIVWIOTHOIO Mefla, B OTCYTCTBUE
IIOBTOPSIIOIIIVIXCSI TAKVIX IeJ1, ObUIN KpariHe HeoObIuHbI myist mpakTiky ECTTY.

7 B Hacrosimee BpeMst, MmnHOG0poHs! Poccuyt paspaboTasio 3aKOHOIIPOEKT, IPenyCMaTPUBAIOIINAT IIPABO
MY>X4MH, IIPOXOHAINNX BOEHHYIO CIyXOy II0 KOHTPaKTy, Ha OTIIYCK II0 yXO#y 3a pebOeHKOM o
IDOCTVDKEHMS 1M 3 JIeT. DTOT JOKyMeHT pasMellleH Ha dpellepaIbHOM IIOpTaJle IIPOeKTOB IIPABOBBIX aKTOB.
URL: http:/ /regulation.gov.ru/project/3966.html?point=view_project&stage=3&stage id=2297 ( nmata
oOparrenns 30.08.2013).



http://regulation.gov.ru/project/3966.html?point=view_project&stage=3&stage_id=2297

21 despaa 2011 r. Komurer st cynevt bosbimon IlamaTer pemt
YOOBJIETBOPWTH XOOATavICTBO BJIacTel Poccnrickont Pepepariin o riepeave
Hneita Ha paccMoTpeHue bombmion Ilamater (crates 43 KonBeHUM u
npaBwio 73 PernnamenTa Cyna).

B ampene 2011 samecturens Ilpencenarens KoncrurynyonHOTO
Cyna P® C.II. MaBpuH B CBOeM WMHTepPBBIO Cuejl HeOOXOAMMBIM CHOBA
oOpsacHuTh nosuimio KoncrurynmonHoro Cyma PO mo neiry MapkuHa:
«PaccmaTtpusas genro Mapkuna B KoncrnrynyonaoM Cyge, MbI ITIPUIIUIV K
BBIBOZly, YTO Halll 3asBUTeIb >XepTBOU He gBirwicad. Ilo Tom mpocrom
npuyyHe, 4To OoH Ioiayuns1 csblte 200 Teic. pyOsent Kak PaKTHUUeCKyIo
OIUIATy 3a CBOVI OTITyCK M caM OTIIYCK B HaType. Eciii ObI B ero mosyioxeHnu
ObUIa >XeHIIMHa-BOeHHOCIyXalllasl, OHa Mojiy4uwIa Obl He Oostee 18 ThIc.
pyosenn. To ectb MapkuH oKasajicsi peaslbHO B JIBTOTHOM IIOJIOXKEHWU.
[Touemy 3T0 mostoxeHme ooOyawio ero ooparutbess B ECITY, mHe TpymHO
CKasaTb, HO Ha CTaTyC JKepTBbl B [aHHBIX OOCTOSITeJIbCTBaX OH
IIpeTeH0BaTb He MOr. B cBg3mM c 3TmM OcHOBaHWN I PacCMOTPeHV
EBponerickuM CyloM ero WMHAMBUIOYQIBHOV JKajloOBI B paMKax
KOHKPeTHOr0o HOpMOKOHposI He Obuto. Tem He Menee, ECITY a1y xayioOy
paccMOTpes], HpakKTW4YecKM BOIpPeKM CBOoeMy CTaTycy B  paMmKax
aO0CTpaKTHOrO HOPMOKOHTPOJIS, ¥ HUYETO He CKasal O HapyIIeHUM IIpaB
MapxkmHa, Tak Kak mx Ipocto He O6bu10. Torma EBpormerickmin cyy rieperrien
K pacCMOTPEHMIO BoIpoca O OVCKPpMMMHALUW I1eJIOVi KaTeropmu TaKmX
BOEHHOC/IYXKaIllMX KaK 3asBUTelIb, IpPW3HAB CyllecTBOBaHVE 3TOU
nvickpyMyHaimmn. ..B camom EBponernickom Cypme nerro MapkmHa erme
Oymer mepecMarpuBaThcsi B bospiiont masiate. Hackonpko MHe M3BeCTHO,
CJIyIIaHMe 10 HeMy COCTOUTCS B Hadasle VIIOHS.

ITepsoe cinymanme B bombmon Ilamare ECITY cocrosiiocs 8 mroH:

2011 roma.



16 wmrons 2011 r. 1o wWHWMIIMATUBE WCIIOJIHSIOIIETO OOS3aHHOCTI
nipencenaTeriss Coseta Peneparmm PenepanbHoro Codpanms Poccurickon
Deneparym  Astekcarpgpa TopmmHa OpUl BHeceH B ['ocymapcTBeHHYIO
Hymy nipoexTt demepajlbHOrO KOHCTUTYLIMOHHOIO 3aKkoHa Ne564346-5 «O
BHeECeHWMI M3MEHEHMII B OTIeJ/IbHBbIe 3aKOHOIaTeIbHbIe aKThl Poccuiickorn
Qenepan», HapaBIeHHBII Ha YTOUHeHMe IIOpsaka oOpallleHus B
Koncruryumonnsm Cyn Poccurickon Denepariyt ¢ 3aripocoM O IIPOBepKe
KOHCTUTYLIMOHHOCTV HOPMAaTMBHBIX aKTOB WM IOpsiika oOpallleHus B
MeXTOCy[IapCTBEHHBbIEe OpraHbl IO 3allliUTe IIpaB M CBOOOJ uesloBeKa, a
TaxkKe IIpoeKT 3akoHa Nedb64315-5 «O BHeceHMM M3MeHeHMI B cTaTbio 415
YronosHO-TIporieccyanbHOrO Komekca Poccurickont ®Demepanyt M CTaThIO
312 ApburpaxxHoro mpoueccya’bHoOro kogekca Poccuiickon @eneparym»8,
HaIllpaBJIEHHBIVI Ha YTOYHEHMEe IIopsdKa IlepecMOoTpa cydaMu oO1rten
IOPUICAVKIINY 1 apOUTPaXXHBIMM CyJdaMM CYyZeOHBIX aKTOB II0 HOBBIM
00CTOSITEITHLCTBAM.

B mosicHuTeslbHBIX 3ammcKax K IIpoeKTaM ObUIO yKa3aHO, YTO OHU
HallpaBJIeHbl «Ha IIpaBOBOe pelleHyre BOIIpoca O COOTHOIICHUN
VICTOJIKOBaHMSI HOPMBI HaIMIOHAJIBHOTO 3aKOHOJATeJIbCTBA, JAaHHOIO
Koncturyumonnsm CynoM PD, 1 TorikoBanmsa KoHBeHIIMN O 3aImTe IIpaB
yesyIoBeKa M OCHOBHBIX cB0OOI, cpopmymmpoBarHoro ECITY, mpu kotopom
Ta )Xe HOpMa CTaHOBWUTCA He coBMecTnMOV ¢ KoHBeHIMer. 3aKOHOIIPOEKT
IIPV3BaH CHATH BO3MOJXKHBIE ITPOTMBOpEYNs B OLleHKaX HOPM POCCUVICKOIO

s3akonopgarernbctBa ECIIY m KoncrurynuonueiM CymoM. YKasaHHas

8 B moscHMTENIbHOWM 3alliCKe aBTOp 3aKoHompoekTa oTpuman Hammuame B [TIK PO HOpM,
IIpeyCMaTpMBAOIINX IIepecMOTp B ¢Bs3u ¢ roctaHosiieHsMm ECITY, xots Takoe mosnoxeHve ObUIO B
ITIK P®, ono s popkHO Oburo Berymmrh B cwiy ¢ 01.01.2012. Mbl Tak ¥ He CMODIM HamTW
OOBSICHEHNSI 3TOMY, IIOIBITKA OIIpaBAaTh 3TO TeM, UTO BO3MOXKHO A.TopIIMH He HPUCYTCTBOBAJI IIPU
obcyxaenvm m3MmeHeHmit B [TIK PO Ha 3acemanvm Cosetra depmepamyit PO B mexabpe 2010 roma, He
yBeHYaJIach YCIIEXOM - OH B JIeHb OOCY XXIeHw:s IIPUCYTCTBOBasI Ha 3acemaHmy Cosera Pemeparv 11 ObUT
TIO3/IpaBJieH C THEM POXIIEHBS. ..



IIPOTMBOPEYMBOCTh MOXeT IIOPOXOAThCd TeM, YTO Moy1oxxeHVss KoHBeHIM
00JIafIafoT IPUMOPUTETOM IIO0 OTHOIIEHMIO K POCCUVICKMM 3aKOHaM, HO
yCTyHaloT I10 ropuandeckon cuie nosjoxenussM Koncrurynmm PD».

1 despassa 2012 cocrosistoch 3akpbITOe cilylanue B bospion Ilanare
ECIIY u Ilocranosinenue bosbmon IlamaTer ECITY nio menny "KoncranTmn
Mapxkun (Konstantin Markin) mpotus Poccurickonn @enepanym (>kastoba
N 30078/06) Obu10 orryOimmkosaHo oT 22 mapTa 2012 T.

bonpmag Ilasatra B manHOM IlocTaHOoBIeHMM He TOJIBKO IIpOBesIa
OortpImIoN CpaBHUTEJIBHO-IIPAaBOBOVI aHaJIn3 3aKOHO/IAaTeJIhCTBa
eBPOIIeVICKMX TOCYIapCcTB M MeXIyHapOOHBIX HOPM, HO cheslaja Takke
OonplmMii yHnop Ha aHaM3 QaKTUYecKux OOCTOSATeNIbCTB, M He cTajla
yKasblBaThb KaKlie Mepbl T'OCYyIapCTBO-OTBETUYMK O0s3aHO IIPeIIpVHSATL B
KagecTBe OOIIVX Mep, XOTs M Ipullla K TaKOMY e BBIBOIY, UTO VIMeJIO
MecTO HapylreHue craTtbi 14 KoHBeHIIMM BO B3aMMOCBSA3M CO CTaTbev 8
Kousenrmm. bospiiag [Mastata ECITY couwra Takke HEOOXOIMMBIM 003aTh
BBIIUIATUTE MOpaIbHBIL Bpen B pasMmepe 3 000eBpo, kak Obl
«comIacuBIIMCh» ¢ Kputukor cyabn Koncruryumonnoro Cyma PO CIL
MaspnHa®.

B mae 2012 Ilpencemartens Koncturynuonnoro Cyma PO B.JI.
3opbkuH mpokoMMeHTHpoBail [loctanosienne bombmon Ilamater ECITY:
«B cBoem pemenvn ECIIY (B ommume oOT paHee IIPUHATOIO
IIOCTAaHOBJIEHMs II0 3TOMY [ejIy) BO3[OepXaJlcsi OT OLIEHOK IIPaBOBBIX
nosuut KoncrurynuonHoro Cyzma OTHOCUTEIBHO KOHCTUTYLIMOHHOCTV
HOPM POCCUTVICKOTO 3aKOHO/IaTeJIbCTBa, IpeycMaTpPUBarOIIX
BO3MOXKHOCTb IIpelIOCTaBJIeHMs OTIIyCKa II0 yXOdy 3a peOeHKOM JIUIIIb

BOEHHOCTY>XalmM - xeHnyHaM. ECITY Bosmepxasica Takke OT HPpAMOIO

° Hametock, yBaskaeMBIil YMTaTeNIb, IIPOCTUT 3a CTOJIb KOPOTKMI KOMMeHTapuii, 6e3yCcII0BHO, MHTepPeCHOTO
ITocTaHoBsIeHMsT, HO KOMMEHTUPYS €ro, Mbl MOIJIV CWJIBHO OTKJIOHWUTBCS OT IIeJIM Halllell CTaTby, TeM
OoJiee, YTO KOMMEHTapMEB K JaHHOMY JeJTy y>ke MHOTO U MBI IToJIaraeM Mx OyzeT elie Oosiblie.



HOPMOKOHTPOJIS,  OLleHMBasl, IJIaBHBIM  oOOpa3oM,  IIOCJIeACTBUS
IIpaBOIIpVIMEHeHNs B cuTyanmmn 3agasurerrd. A rmasnoe, ECIIY, o cyrn,
IIPEPIOXIMIT KOMIIPOMMCC, C/ejlaB aKIIeHT Ha TOM OOCTOSITeJIbCTBE, UTO B
POCCUTICKOM 3aKOHOATeJIbCTBe OrpaHMYEHNs  JJId MY KYVH-
BOEHHOCIY>KallX YCTaHOBJIEHBI VICKJIIOUYNTEeSIBHO IO IIPU3HAKY [10J1a, a He
110 OCHOBaHMIO XapaKTepa OCYIIeCTB/IIeMOV VMU JIesITeJIbHOCTH (XOTs, KaK
ckasaHo B Ilocranosienumn bospmioe ITamaTe, K.Mapkus, paborasmmmn
oIepaToOpOM CBs3M, BIIOJIHE MOT OBITh 3aMeHeH 0e3 yrpo3bl HalMIOHAJIbHO
OesomacHocT cTpanbl). Ha MoV B3I, 3TO cilefyeT paccMaTpuBaTh Kak
rotoBHOCTh ECIIY mpmsHaTe B KadecTBe BBIIOJIHEHVS CBOErO PelleHVsd
IIpellocTaBjIeHVie TPeXTOAMYHOIO OTIIyCKa IO YXO[y 3a pebeHKOM BceM
BOEHHOCJTy>KaIllVM, BBIIOJIHAIOIIVIM CBOVM  OOSI3aHHOCTM Ha [JOJDKHOCTSIX
BCIIOMOTaTeJIbHOTO cocTraBa. Ecii He mnpeBpamate aerno MapkmHa B
«KaMeHb IPeTKHOBeHMs» (MHe Ka’KeTcsl, YTO 3TO BCe-TaKM eIVHWYHBIN
ciryudan B nipakTuke B3ammogenictsms ECITY n KC P®), To MoXxHO mOMTH
Ha OSTOT IIPeJIOKEHHBII KOMIIPOMMCC, YTOOBI 3aKpbIThb JaHHYIO
KOHCTUTYLIVIOHHO-TIPABOBYIO — M OJHOBPEMEHHO KOHBEHIIVIOHAJIbHYIO -
rpoOsteMy. Bpsn v Hago mobuBaTbes Oosiblllero, HapalmBast KPUTHKY.
ITo Mmoemy, Ha manHoM 3tane KC mocrarouno teepao BeicTynwl. Bo Beskom
cjIydae, ecyivt B OymyIiieM 1 HoTpedyeTcs IIPOsSBUTh aKTUBHOCTB, TO TOJIBKO
II0 TaKOMy KOHKPETHOMY BOIIPOCy, TIAe OyayT HeloCpeICTBEHHO
3aTPOHYTHI KOHCTUTYILIMOHHO 3allluiaeMble nHTepecsl Poccmm» 10,

10 wmronsa 2012 nHa camre CaHKT-IleTepOyprckoro rapHM30HHOIO
BOEHHOTO CyZia ObUI BBIBEIIIeH IIpecc-pesIn3 ¢ COOOIeHeM O OCTYIUIeHMM
B CY7I, «3asIBJIeHMS O IlepecMOTpe 10 HOBBIM 0OCTOSTEIbCTBAM B ITOPSIIKE CT.

392 I'TIK P® pemenns [IymkmHCKOro rapHM30HHOIO BOEHHOIO cyaa ot 14

10 3oppkuH B.JI. BsauMonernicTsue HallyoOHaJILHOTO M Ha/JHAIIVIOHAJIBHOT'O IIPaBOCY/IVs: HOBbIEe BBI3OBHI 1
rtepcriekTnsbl (Joxian Ha II MexnynapoaHoMm opuandeckoM dpopyme. Cankr-IletepOypr, 17 mas 2012
roza)



MapTa 2006 roga 1o rpaxmanckomy geiry 3-2006 o xaitobe Mapkmna K.A.
00 o0OkastoBaHMM OeVICTBUI KOMAaHIOBAHMS BOVICKOBOVI YaCTV, CBI3aHHBIX C
OTKa3oM B IIpefOCTaBjIeHUM eMy OTIIyCcKa II0 yXOay 3a peOeHKOM,
oOpatwica 3asBurens Mapkmu K.A. B cBoem 3asgBieHnn, B KauyecTBe
OCHOBaHMS VI IlepecMOTpa CyAeOHOro pelieHvst B COOTBETCTBUM C I1.2 1.2
m 1m4 g4 cr. 392 I'TIK P®, oH cceUlaeTcss Ha BbIHeCeHHOe bosipIon
ITanaTont Eeponerickoro Cyma mo mpasaM destoeka 22 mapta 2012 ropma
rioctaHoslenne 1o meiry N 30078 ("Konstantin Markin v. Russia") mo
Xajiobe Mapkmnua K.A. m ykasbiBaeT, YTO yKa3aHHBIM IIOCTaHOBJIeHVEM
ObUIO IpPM3HAHO, YTO B pe3yJibTaTe OTKa3a B IIpeocTaBiieHMr MapKuHy
K.A. oriycka 1o yxopy 3a peOeHKOM B OTHOIIIeHV Hero ObUIM HapyIleHbI
rojioxeHms cratert 8 n 14 EBpomerickon KOHBEHIIMM O 3alluTe IIPaB
yeJloBeKa ¥ OCHOBHBIX cBODOOI. 3assiienve MapkmHa K.A. 0 miepecmoTtpe
pellleHNsI BOEHHOro cyda ObUlo HpUMHATO K HpomsBoacTBy CaHKT-
IleTepOyprckoro rapHM30HHOIO BOEHHOTO cyAa (B CBSI3M C yIIpasgHeHVeM
ITymxuackoro I'BC), mcrpeboBaHbl MaTepmaslbl IpakHaHCKOIO [iejla, B
KOTOPOM WMMEIOTCS KOIMM CyAeOHBIX pelleHnil, MPUHATBIX II0 ey
cygamMyu oOImiert OpUCAMKLMK. YuuThiBasg CCBUIKY 3asiBUTeII Ha He
rojly4eHvie ¥M OMUIIMaIbBHOM KOIWM yKa3aHHOIO IIOCTaHOBJIEHMS
bomemonn  Ilamater ECIIY, a Taxke OTCyTCTBMe 3aKOHOOATEJIBHO
YCTAHOBJICHHOI'O IIOPSZIKa BO3MOXXHOCTV IHOJIYYeHMsI POCCUVICKVM CYIIOM
HaJyIeXXalert KoMy cooTBeTcTByomiero cyaeonoro pemenus ECITH mra
IIpVIMeHeHVs B KOHKpeTHOM fesle, CaHKT I1eTepOyprcKuil rapHU30HHBI
BoeHHBI cyx 18 wmrons 2012 roma HamnpaBWI HMCBMEHHOe oOpallieHue
Yniotromouennomy Poccnrickont @enepanym npu EBponerickom Cyzme 1o
IIpaBaM dYeJjioBeKa - 3aMecTuTerro Munncrpa roctmumm Poccurickon
@enepamym MatomkuHay I.O. ¢ mpocsboyt o HanpasieHun B CaHKT-

IleTepOyprckuii TapHM30HHBII BOEHHBIVI CyJ HajleXalluM obpa3oMm



3aBepeHHOV KOHOUM PYCCKOTrO IepeBofga OPUIMAJIBHOIO  TeKCTa
BbIHeceHHOro bombmon Ilamaronn Esponerickoro Cyma mno mpasaM
uesoBeka 22 Mapra 2012 roma mocraHoBieHws 110 geiny N 30078
("Konstantin Markin v. Russia") o >xa;to6e Mapkmxa K. A»11,

Cam 3TOT paKT, cTasl MIMPOKO OOCYXIAThbCsA B CPelCcTBax MacCOBOV
nHpopmauym 1 cyabs Kouncruryumonnoro Cyma PD B orcraBke, HOKTOP
ropunydecknx Hayk T. I'. MopimakoBa, BbICKa3ajia Maero, 4YTO «y BOEHHOIO
Cyda HeT HMKaKMX IIpelsTCTBUIL, 4TOOBl McHoIHUTh perrenue ECIIY,
OnHaxko mpo0sieMa COCTOUT B TOM, 4UTO, BcTas Ha cropory ECITY, BoeHHBII
cyn daktuueckn He pasgermT nosunuio KC». [Ipyrme skcneprsl
BbICKa3aJIl TOUYKY 3peHMs, 4YTO «Cydy, IpuHsBIIeMy Oejo MapkmHa K
IlepecMOTPY, HUUTO He MelllaeT yxXe cermdac oopatuTecst B KC ¢ 3ampocom,
Kak emy ObITh. KC caMm co3mast 3TOT KOHGUIMKT M IIyCTh M3BOpavMBaEeTCs,
IepeKIagbiBasi CBOe HeIOBOJIBCTBO B IIPaBOBbIe TePMVIHBI» 12,

YyTe 1103Xe, 3aMecTuTesIb IIperceraTerss BoenHom Kkosurermnm
BepxosHoro Cyga P® mmceMoM ot 27 mrorst 2012 NeOK-194 /12 nampaswt
IlpencenaTersiMm OKPYKHBIX ((PJIOTCKMX) BOEHHBIX CyHOB JISI CBeeHUs U
ucnosnb3oBanma [locranosnenne bospmont Ilamarer ECITY mo menty
Mapkuna, oOpaTms BHMMaHMe cydoB Ha To, uto «EBpomnenckuim Cyp,
yKaszajl, 4TO WCKJIIOUEeHMe BOEHHOCITYXaIIX-MY>XUMH W3 Kpyra JIuI],
VMMEIOIIMX IIpaBO Ha IIOJIydyeHMe OTIIycKa II0 yXOmy 3a pebeHKOM,
yUYUTBbIBasgd, 4YTO BOEHHOCIYXXalllye-KeHIVHBI TakKoe IIpaBO WMMeIT, He
MOXXeT CUMUTAThCS pa3yMHO WIM OOBEeKTMBHO OOOCHOBaHHBIM. B manHOM
cessu  Eppontenickun - Cyr,  oTMeTWI, 4YTO C  y4eTOM KOHKPEeTHBIX
TpeOOBaHMUII, IIpebsBIAeMbIX BOEHHOW CIIy>KOOV, JIMIleHue JII000ro

cIIy>Kalero (My>KUMHBI WIV JKeHIIVHBI) IIpaBa Ha I10JIy4YeHue OTIIycKa II0

11 http:/ /gvs.spb.sudrf.ru/ modules.php?name=press_dep&op=1&did=39
2 http://www.kommersant.ru/doc/1987499 ( paTa o6pauieHma 05.09.2013)



http://gvs.spb.sudrf.ru/modules.php?name=press_dep&op=1&did=39
http://www.kommersant.ru/doc/1987499

yxony 3a peOeHKOM MOXeT ObITb OIlpaBaHO TOJIBKO B OTHOIIEHUW TeX,
4Bl JOJDKHOCTHBIE 00513aHHOCTV He MOTYT BBIIOJIHATBCA APYTMMM JIMLIAMU
BCJIEZICTBME TaKyx paKTOpOB Kak, HallpyMep, BaXXHOCTb 3aHVIMaeMOV MU
TOJDKHOCTY, pefKasl TexHrdecKas KBaJIndmKams Wi ydacTvie B BOEHHBIX
nevictBusax( §§148,151)».

Paccmorpenne sagsiienns K. Mapkunaa o mepecMoTpe IO HOBBIM
oOcTogTenbcTBaM ObUIO oTiIokeHO Ha 30 aBrycra 2012 roma B CBA3M C
ucTpeOOBaHMeM JI0Ka3aTe/IbcTB. Ho Hamo oTMeTUTh, UTO Cy, 3alIpoCcil He
TOJIBKO 1epeBon odunmaiabHoro Ttekcra IlocraHosiienms bosibmon
IlastaThl, HO TakKe 00sI3aJI 4O pacCMOTPeHMs 3asiBleHNs IIPeCTaBUTb B Cy[,

Hajie>XalliriM 06pa30M 3aBe€peHHbIE KON CJIEAYIOIINX TOKYMEHTOB!

- 006001IIeHHBIe cBereHNs, 0POPMITEHHBIE B BUle CIIPaBKV, O COCTaBe ¥ pasMepe
IIeHe)XHBIX CpefcTB BblIUIa4eHHbIX MapkuHy KoHcTaHTMHY AJleKcaHOpPOBUYY, B
niepmon, ¢ 30 centsops 2005 roma o 14 mexadps 2008 roma;

- BBIIVICKM W3 IIPUKA30B 00 YCTAaHOBJIEHMW 3asBUTEIIIO Pa3MepoB (JIVIIIIEHWIVI)
MeCSTYHOTO OKJIajla B COOTBETCTBUVI C 3aHVMMAeMOVI BOVMHCKOVI JIOJDKHOCTBIO, MECSTUHOTO
OKJIa/Ia B COOTBETCTBUM C IIPVICBOEHHBIM BOVHCKVM 3BaHVEM, Pa3IMYHBIX MECSIHBIX U
VIHBIX JTOIIOJTHUTEJIPHBIX BBIIUIAT, BXOAMBIIMX B COCTaB JIE€HEXKHOTO JIOBOJIBCTBUS W
VHBIX BBIIUIAT, B TOM 4YMCJIe KOMIIEHCAITMOHHBIX BBIIUIAT B IIEPVOJT HAXOXIEHWS
Mapxkmnaa K. A. B oTITycKe 110 yX0y 3a peOeHKOM, BBIITIAUEHHBIX 3asiBUTEIIIO B IIEPUO/], C
30 cenTs0ps 2005 ropa 1o 14 gexadbps 2008 roma; - pacuyeTHO-IUIaTEXHBIE (IUIaTeXXHbBIE)
BEJOMOCTV M VIHbIE [JOKYMEHTBI, IIOATBep KAalOIIie BBIIUIATy HaIMIHBIMIU JIeHbTaMI U
() Ge3HaAIMYHOE NepeunciieHre Ha cueT MapknHa KoHcTraHnTMHaA AJiekcaHIpoBMYa,
B rtepmnof, ¢ 30 centsa0ps 2005 roga mo 14 nexadbps 2008 roa JeHEXXHBIX CPEJICTB.

BQSYCHOBHO, TaKom 3aIlIpoC B CTaauviM PaCcCMOTPEHNMS 3asABJICHVIS O

repecMorTpe 110 HOBbIM OGCTOZTGHBCTB&M, OoJsiee ueM CTPaHEH.

Kaxk obm1ensBecTHO, IIPOM3BOACTBO 110 BHOBb OTKPBIBIIIVIMCS 11 HOBBIM
o0OcTOsITe/IbCTBAM COCTOUT W3 [BYX cranuil. I'me B mepBom cTagmm cyp,
paccMaTpuBaeT HaJlMuMe OOCTOSITeNIbCTB, C KOTOPBIMM 3aKOHOJIAaTelIb

IIpeyCcMOTpesI BO3MOXXHOCTB IIepecMoTpa.



Korma cyn paccmaTpuBaeT 3asBileHMe IlepecMOTpa IO BHOBb
OTKPBIBIIMMCSL  OOCTOATENIbCTBAM, OH JIMIIb yCTaHaB/IMBAaeT paHee
HeW3BeCTHBIE CY/1y 1 3asIBUTEII0 OOCTOSITEIIbCTBA U OIIpesiesisieT CTelleHb X
BIVIAHVIEL Ha IIPaBWIbHOCTb BbIHeCeHHOro pemenma!s. B 1m 6
Ilocranosienns [Dienyma Bepxosroro Cyma P® ot 11 gexabps 2012 r. N
31 "O mpumeHeHmM HOpM I'paXmaHCKOro IIPOIlecCyaJIbHOTO KofeKca
Poccurickonn  @epepanyuy mpu  pacCMOTPeHUM  Cydamu  3asIBJICHUIA,
IIpefCTaB/ICHNII O IepecMOTpe II0 BHOBb OTKPBIBIIVIMCA WIV HOBBIM
oOCcTOdTeNIbcTBAM ~ BCTYOMBLIMX B 3aKOHHYIO  CWIY  CyOeOHBIX
IIOCTAaHOBJIEHUN' Pa3bsaCHEHO, UTO «B COOTBETCTBMM cO craTbert 396 I'TIK
P® cyn paccMaTpuBaeT yKasaHHBIe 3asBJIeHVe, IIpeficTaBJIieHne B
cyneOHOM 3acefaHWMM, WCCIeAyeT [oKas3aTeIbCTBa, IIpefiCTaBlIeHHble B
IIOATBep KAeHVIe HaIM4UVsl BHOBb OTKPBIBIIIMIXCS VJIVI HOBBIX OOCTOSITEIIBCTB
I10 Aely, 3acIylIBaeT OObICHeHNs YUacTBYIOIINX B JeJle JINILI, COBepIlaeT
MHBIe HeOOXOAMMBIe IIpolieccyalbHble AeVICTBYSI, KOTOPble JTO/DKHBI OBITh

OTpakeHbI B IPOTOKOJIe Cy1eOHOro 3aceqaHms» 14,

To ecTp, maHHAA dYacTp pacCMOTpEHMS, UNCTO TexHUJYecKas, B
KOTOPOVI pacCMaTpmBaeTcs Cyry0o IIpOllecCyaIbHBIVI BOIIPOC O HaIVMUIMMU
BHOBB OTPBIBIINXCSI OOCTOSITEIIBCTB, C KOTOPBIMM 3aKOHOJIATEIb CBSI3bIBAET
BO3MOYXHOCTB II€EpecMOTpa ¥ TO, YTO OHM MOIJIM OKas3aTh CYIIeCTBEHHOE
BJIVISTHVIE Ha Pe3yJIbTaT PacCMOTpPeHWMs ela. B aTom cramum cyp BIIpase
JIVIIIE OTMEHUTH Cy/1eOHOe pellleHNe MO0 OTKa3aTh, HO He pacCMaTpuBaeT
J1eJI0 TI0 CYIIIeCTBY VI He VICC/IeZlyeT HOBbIe [JOKa3aTeIbCTBa, He paspelaer
BOIIPOC O IIPVIMEHVIMOM MaTepMaIbHOM IIpaBe.

Yto0 X 3TO BCe a30yuHbIe MCTUHBI, KOTOPBIe JaBHO M3BECTHBI JIIOOOMY
CTYIEHTY, HO 3TO VICTMHBI B IIpoLeype epecMoTpa BHOBb OTKPBIBIIVIMCH
oOcTodTesIbcTBaM, a KaKOBbl OOsf3aHHOCTM Cyla HpY PacCMOTpPeHUNU

3asBJIEHVIA O IIepecMOTpe 110 HOBbIM 00CTOSITEeIIHLCTBAM.

13 Ammes T.T. IlpowsBoAacTBO 1O BHOBb OTKPBIBIIVMCS OOCTOSITENILCTBAM B I'paXKHaHCKOM
cynomnpoussoactee. M. 2007. C. 38.

14 Hamo otMmeTtuts, uto BepxosHbiin Cyn PD BeckMa KpaTOK B JaHHBIX pa3bsCHEHMsIX, TaK HampuMmep B
HopmaTtmeHoM mnocraHosiieann BepxosHoro Cyma PecniyOrmkm Kasaxcran Nel2 or 15.12.2007 «O
HEKOTOPBIX BOIIpOCaxX IepecMOTpa CyAeOHBIX aKTOB II0 I'PaXTAaHCKVMM [ejlaM IO BHOBb OTKPBIBIIVIMCS
oOcTosITeNIbCTBaM» JTaHBI IIOAPOOHBIE yKa3aHWsA, UTO IOJDKHO COIOep>KaThCsl B OIIpeleleHMM Cyda IIo
pe3yJibTaTaM pacCMOTpeHMs 3asBjleHNs. VI3 maHHOro IOCTaHOBJIEHV BUIHO, UTO SBJISETCS IpeMeTOM
MCcCIIeloOBaHMs U IIpeIMeTOM JT0Ka3bIBaHMs B JaHHOV IIpoIieflype.



OueByaHO, 4UYTO Cyh, [O/DKeH BBIICHUTH HaJluMe  HOBBIX
OOCTOSITeJILCTB, C HaJIM4MeM KOTOPBIX 3aKOHOfaTelIb  CBSA3bIBAeT
BO3MOXKHOCTb IIepecMOTpa IO HOBBIM OOCTOATeNIbcTBaM. be3yciioBHO, He
BCSIKOE HOBOE OOCTOSATENIbCTBO SIBJII€TCS OCHOBaHMEM [UIS IepecMoTpa,
XOT$I MBI M IIOJIaraeM, 4To 3TOT IlepedeHb BCe JKe He ABJIIeTCd KOHEeYHbIM. B
HacTosIIee BpeMs, rpaxaane Poccrm MoryT HampasiiaTh riomvmo ECITYH!?
TaKXke CBOV MHAMBYAYyaIbHbIe XXa100bl B KoMuTeT o mpasam uestoBekal®,
B COOTBeTCTBMM cO cTartberi 14 MexayHapogHOV KOHBEHLIMU O
JIMKBUIOAUMM Bcex ¢opM pacosom auckpuMmHauum!” B Komurer 1o
JVKBUOALMM ~ pacoBOVI  AVCKpMMMHanmm'®  wm  Ha  OCHOBaHWUU
PaKysIbTaTMBHOTO IIpoTOoKOJIal® Kk KoHBeHIIMM O JIMKBUAaUMM BceX popm
AVICKpMMHALMMX B OTHOILIEHMM >XeHINMH B KomuTeT IO JMKBUIALN

AVICKPpUMMHAaIM B OTHOIIEHW KEeHIIIVIH.

B Onrpenernrenvn ot 28 mrons 2012 roma N 1248-O KoHcTUTYyIMIOHHBIN
Cyn P® paseacawi, uyro mnosnoxenus YIIK PO ne wckmouaror
BO3MOXKHOCTY BO300OHOBJIEHVS IIPOM3BOJICTBA II0 YTOJIOBHOMY [Ty BBUILY
HOBBIX OOCTOSITENTECTB HAa OCHOBaHMM cooOpaxeHmnt Kommrera mo mpasam
4JeJIoBeKa, IPUHATBIX IO pe3yJbTaTaM W3y4YeHUs WHIOVBUILYaJIbHBIX
COOOIIIeHUN W coepXXalmx agpecoBaHHOE Poccurickon CDeL[epaLU/M
Ipe[yIoKeHre O IIPOBedeHUN ITOBTOPHOIO Cy[eOHOro pasOvparTesIbCTBa.
OTHOCUTEJIPHO  BO3MOXHOCTM  BO30OHOBJIEHMS  IIPOM3BOACTBA  WJIN

15 Ha ocHoBanmu ®epepasipHoro 3akoHa or 30.03.98 "O paruduxanmm EBporierickort KOHBEHLIVN O
3aIyTe IpaB YeyIoBeKa M OCHOBHBIX cBobom" m1 cT. 34 EBporerickort KOHBEHITUM O 3allliiTe IIpaB YesIoBeKa
¥ OCHOBHBIX cBOOO/T"

16 Ha ocHoBarmy ®PakypTaTMBHOIO IIPOTOKOJIAa K «MeXIyHapogHOMY IIaKTy O TpaXZaHCKMX W
TIOJINTUYECKNX IIpaBax’.

17 MexnyHaponHas KoHBeHINSI O JIMKBUAAIINM BCcex POPM pacoBOVI AVICKPVIMMHAIIV (HbIo-VIopK, 7
Mapra 1966 r.). Texct Konsenimm omyommkosas B Beqomoctsix Bepxosaoro Cosera CCCP ot 18 mioHs
1969 1. N 25 ct. 219, B cOopHmMKe "[IericTBYIOIIIee MeXITyHapOIHOe IIpaBo” T. 2

18 Cm. ITocranosiienme BC CCCP ot 5 mrorst 1991 r. N 2306-1 "O npusHaHUM KoMiteTeHI KoMmureTa mo
JIMKBUAALINM pacoBOVI AUCKPUMUHALINI B COOTBETCTBUM CO cTaThelt 14 MexXmyHapogHOV KOHBEHIIUN O
JMKBUOAINN BceX POPM pacoBovl OMCKPUMMHALINN. TeKCT IToCTaHOBIeHNs OITyOIMKoBaH B BemomocTsix
BepxosHoro Cosera CCCP, 1991 1., N 29, cT. 844

19 PaxybTaTUBHBIN IPOTOKOJI K KOHBEHIINNM 0 JIMKBUIOAIINM BceX POpM AUCKPUMMHALINY B OTHOIIIEHUN
xeHIMH (npuHAT [enepansrO Accambiieen OOH 6 oxTsabps 1999 ropma), mommmcaH OT WMMeHU
Poccuiickont ®eneparim B toposte Hero-Vopke 8 mast 2001 roma.  Patmdmimposan deneparbHbM
3akoHOM OT 19 vors 2004 r. N 52-D3 "O patudukarmm PakyaIpTaTMBHOIO IPOTOKoIa K KoHBeHIMN 0
JIMKBUAALNU Bcex POpM AUCKPUMMHAIIUY B OTHOIIEHMY XeHITUH'"

20 KoHBeHIIMsSI O JMKBUIAnmy Bcex opM IMCKpUMUHAIMKU B oTHommeHnun xenmud (Hero-Vopk, 18
nekabps 1979 r.) CCCP monmmcan Konsenmuio 17 urons 1980 r. CCCP paTudnimpobasa HacTOSIIYIO
Konsenmmo Ykasom ITpesummyma BC CCCP ot 19 gexabpst 1980 r. N 3565-X ¢ oroBOpKoO7¥i, CIelIaHHON
npu nogmvicaaumn. Patudukanyonsas rpamora CCCP menonmposana ['erepasHOMy cekperapro OOH
23 auBaps 1981 r. Berymma B ety st CCCP 3 cenrsabps 1981 1., Teker KonBeHImm orry0ivKkoBaH B
Bemomoctsix Bepxosroro Cosera CCCP, 1982 1., N 25 (2151), cT. 464



IlepecMOTpa CydeOHBIX aKTOB B IpakIaHCKOM IIpollecce Ha OCHOBaHUM
pe3yJIbTaTOB  pacCcMOTpeHMs:  oOpallleHUV  TpaXpgaH B Opyrue
MEXIOCyJapCcTBeHHble  OpraHbl Ha  OCHOBaHMWM  BBIIIeyKa3aHHBIX
MeXIYHapOJHBIX IOTOBOPOB ¥ KOHBEHIIMII ellle He ObUI IIpeIMeTOM
paccmoTpenns Koncrurynmonnoro Cyma PD, Ho Obuio OvI siydiiie, ecim
Obl Ha 3TO OOpaTwil BHMMaHMe 3akoHopareslb. K cdacTpio, Ha camTe
BepxoBHoro Cypma P® craymm nyOnmMkoBaTbCsl IHIpaBOBble IIO3ULIVNU
Kommnrera OOH mo mpaBam uesnoseka, Komurera OOH mno smksmparim
pacoont  amckpmmmHanuy, Kommrera OOH mno  smksmpanmm
OVICKpMMHaLMM B oTHomeHun >XeHInMH, Komurera OOH 1o mpasam
VHBJIVAOB W IIpakTmka wux peammsanmmn?! Komurera OOH nportms

ITBITOK?2,

Ho BepHeMcs K IIpoliefiype repecMoTpa 10 HOBBIM OOCTOSTEIIECTBAM,
CyI, yCTaHOBWB, HallpyMep, HaJ4uye TaKOro OCHOBaHMSA, KaK IIpU3HaHVe
KoncturynmonHeM Cynom Poccurickon Qenepanym He
coorBercTByrommM  Koncrurynum  Poccmrickonn  @emepanmm  3aKOHa,
IIPVIMEHEHHOI'0 B KOHKPETHOM jiejle, B CBSI3M C IIPUHSTMEM pellleHus I10
KoTopoMy 3asgBuTesb obparmaiics B Korncrurynumonnsm Cyn Poccmiickon
Qenepanny, yxe cBga3aH gaHHbIM [locraHosineHmneM KoHCTUTYIIMOHHOTO
Cyma P®, nockomeky Koncturynmonnem Cypn P@ ocyiiecTtsisger 110
Xajio0aM TIpaXaaH KOHKpeTHBII HOPMOKOHTPOJIb, JIMIINb B Cilydae
IIpMEeHeHNs OcClapyBaeMbIX HOPM B Jejle C YydacTueM 3asiBUTeJId.
Koncturyumonnsm Cyn PO, npusHaBast HeKOHCTUTYLIMOHHBIMIY HOPMEL,
npornBopedatnye Kouncrnrynum PO, TeM caMbIM OCYIIIeCTBIIsICT OEVICTBUE,
HallpaBjIeHHOe Ha BOCCTaHOBJIEHVMEe HapPYIIeHHbIX KOHCTUTYLIVMOHHBIX
ripaB. Ilockonbky B cvty 4. 1 cr. 15 Koncturynmm PP He ognH mpaBoBom
akT He AoipkeH InporuBopeunTh KoHcturyimm P®, cyneOHoe perreHme,
OCHOBaHHOe Ha NpVMMEHEeHUNM HEeKOHCTUTYIIMOHHOV HOPMBI, Oyrer
CyILleCTBeHHBIM HapylleHneM. 1o ecTp, Cylly He HY>XHO IIPU IlepecMoOTpe
II0 HOBBIM OOCTOSITEJILCTBAM YyCTaHABJIVMBATH CYIIIECTBEHHOCTh TaKOIO
HOBOro oOcrosATesibcTBa, Kak IpusHaHue KoncturynmoHHbmM Cynom
Poccurickonn Denepanmn He COOTBETCTBYIOIIVIM Koncrurynmm
Poccurickont @emepanum 3aKOHa, IIPVIMEHEHHOIO B KOHKPETHOM [ejle, B

CBSI3ML C IIPUHSATHEM pellleHMsI 110 KOTOPOMY 3asiBUTeNIb oOpalaics B

2IURL: http://vsrf.ru/Show pdf.php?ld=8853 ( nata o6pauweHma 15.10.2013)
22 URL: http://vsrf.ru/Show pdf.php?ld=8854 ( pata obpauieHma 15.10.2013)



http://vsrf.ru/Show_pdf.php?Id=8853
http://vsrf.ru/Show_pdf.php?Id=8854

Koncturytmonnsm Cyz Poccurickont @enepanin. PereHne, ocHoBaHHOe
Ha I[pVMeHeHVe HEeKOHCTUTYLMOHHOWM HOPMBI, Oe3yCJIOBHO, He MOXeT
OBITP 3aKOHHBIM, IIOCKOJIBKY B Poccum He [OIycKaeTcsl IPUHSTHE
IIPaBOBBIX aKTOB IpoTnBopedamnx Koncruryumm PO. I[Tpu stom cyn, He
ycciieyeT HUKAKMX APYTVX HOBBIX OOCTOSATENbCTB, HU (paKTUYeCcKMX, HU
oOpamasica ym rpaxmanve B ECIIY u T.1. besycioBHO, ¢ MoMeHTa
BbIHeCeHVsI Cy[leOHOro pelleHyss MOIJIM IIPOM3OUTM pa3jIMuHble HOBbIe
COOBITVSL, HO Cy/], MIX He BBISICHSAET X B 3TOV IpoLelype, OH MX MCCIIeyeT
VX IPU HOBOM PacCMOTPEHUM [iejla, yKe IIOCjle OTMEHBI pelleHus II0

HOBBIM OOCTOSITE/ILCTBAM.

B mporienype mepecMoTpa IO HOBBIM OOCTOSITEIIBCTBAM, ITI€ HOBBIM
0OCTOSITeJIbCTBOM  3asiBJIeHO «ycTaHoBJIeHMe Ebponerickum Cypom 110
IIpaBaM 4YeJIoBeKa HapyllleHws HOJIoXeHw T KoHBeHIMM O 3ammre IIpas
yesjloBeKa ¥ OCHOBHBIX CBOOOJ, IPM PacCMOTPEHUM CYAOM KOHKPETHOIO
flesla, B CBA3M C IIPUHSATIEM PelIeHNs 10 KOTOPOMY 3asBUTelIb oOpalliasics
B EBponerickuit Cyq, o mpaBaM 4desioBeKa», Cyf cBsizaH ¢ Tem, yTto ECITY
YCTaHOBWI HEVKT - HapymeHuemM Kowsenuym. Hago orMmerwTs, 4TO
3aKOHOJATesIb, OUYeHb Y3KO OIIpelesIrl BO3MOXHOCTh IepecMOTpa, CBA3aB
JIMIIb CO ciIydaeM, KOrfa HeMKT - HapyluneHne KoHBeHIIMM cBsI3aHO ¢
IIpUATHEM  pellleHMs, YTO WCKIII04aeT BO3MOXHOCTb BO30yXIaTb
npouenypy IHepecMOTpa, KOrja [eJIMKT, yCTaHOBJIeH  ¢aKToM
HEeVICTIOJTHeHMsI Cy[1eOHOTo pelrieHMsl (ecyi, KOHEYHO, 3TO He IIpoliecc,
CBSI3aHHBIVI C IIPOLIETY POV MICIIOITHEHNS CYIeOHOTO peleHs).

B m. 11 Ilocranosnenmus IDienyma BepxosHoro Cyma P® ot 11
mekabpss 2012 r. N 31 "O wnpumeHenum HopMm ['paxmaHckoro
IporeccyajbHOro kKopgekca Poccurickor @enmepanyy IIpu pacCMOTPEeHUM
CygamMu  3asBJICHUVI, IIpe[ICTaBjIeHMII O IlepecMOTpe II0 BHOBb
OTKPBIBIIIVMCSL VWJIM HOBBIM OOCTOSITEIIBCTBAM BCTYIIMBIINMX B 3aKOHHYIO
CWIy CyIeOHBIX ITOCTaHOBJIeHUM'" ObUIO JaHO cileylolliee pas3bsiCHEHVe —
«B cooTBeTcTBUM ¢ IMyHKTOM 4 wactm 4 cratem 392 ITIK P®, c ygyeTtom
Pexomenpanum Komurera muHaMcTpoB Cosera EBporsr N R (2000) 2 "ITo
IIepecMOTPY [leJ1 ¥ BO30OHOBJIEHWMIO IIPOW3BOACTBA IO [leJly Ha
BHYTPUIOCyJapCTBEHHOM YPOBHE B CBA3M C pelleHvsiMu EBpomnerickoro
Cyma mo mpaBaM desloBeKa', OCHOBaHMeM [IIs IlepecMOTpa CyaeOHOro

ITOCTaHOBJIECHIVA ABJIAETCA TaKoe€ ITOCTaHOBJIEeHUE EBpOHeVICKOI‘O Cyna I10



IpaBaM 4eJIoBeKa, B KOTOPOM YyCTaHOBJIeHO HapylleHre KoHBeHIMNM 0
3alTe IIpaB 4YejloBeKa M OCHOBHBIX cBOOOM 1 (wimm) IIpoTokosioB K Her,

IIOBJIVIZBIIIEE Ha ITPaBWIBHOCTD pa3pelleHNs [1€jla 3asiBUTEIIA>».

Panee Bepxosuemt Cyn PP pasweacasan B 1. 11 IlocraHoBieHws
Ilnenyma ot 10 oktgab6pss 2003 r. N 5 "O npumMeneHun cymamy oOIe
IOPUICOAVIKIINY OOIIeIpU3HAHHBIX IIPUHINUIIOB ¥ HOPM MeXIyHapOIHOTrO
IpaBa ¥ MeXIyHapoaHbIX [1oropopos Poccuiickonm @epepamum': 4dTo
«KoHBeHIIMS O 3ammTe IpaB UejlOBeKa M OCHOBHBIX CBOOO, oOsamaer
COOCTBEHHBIM  MEXaHM3MOM, KOTOPBII  BKIIIOYaeT  00s3aTeIbHYIO
ropucoukumioo  Epponerickoro  Cyma 1mo  mHOpaBaM — 4ejloBeKa U
CrICTeMaTU4YecKiI KOHTPOJIb 3a BbIIOJIHeHMeM ItocrtaHobileHunt Cypna co
croponsl Komurera munmcrpos Cosera Esporisl. B ety myskTa 1 cratbn
46 KoHBeHIIMM 3TM IIOCTAaHOBJICHMS B OTHOIIeHUM Poccuiickon
®denepary, OpUHSATHIE OKOHYATEIbHO, SIBJISIIOTCS 00s13aTeIbHBIMU
JJ1s1 BCeX OpraHoOB rocygapcrseHHon Biaactu Poccurickon @enepannm, B
TOM 4Ymciae M JJIs1 CyJdoB. BbINIOJIHEeHMe ITOCTaHOBJIEHWUV, KacCaroIIVIXCs
Poccuiickonn  Deneparnm, 1penrosiaraeT B cilydae HeOOXOAMMOCTU
00s13aTeJIbcTBO CO CTOPOHBI TOCYHAapCTBa IIPUHSATH Mephl YacTHOTO
XapaKTepa, HallpaBjleHHble Ha yCTpaHeHVe HapyIlleHWUV IIpaB 4ejloBeKa,
IIpenyCMOTPEHHBIX KouBeHIen, 1 mmocjiIeacTBUM dTUX HapyIIeHUN I
3asIBUTENIS, a TakXKe Mepbl 00IIero xapakrepa, ¢ TeM YTOObI IIpeyIpeanTh
IIOBTOpeHMe 1onao0HbIx HapymeHuin. Cyapl B IIpeleiiax  CBOen
KOMIIETEHIIMY JIOJDKHBI JIeTICTBOBATh TaKMM 0Opa3oM, UTOOBI oOecrieumThb
BBIIIOJIHEHIMe 00s13aTesIbcTB TOCYapCTBa, BbITEKAIOMIVX W3  y4acTus
Poccurmickonn ®Peneparmmn B KoHBeHIIMM O 3ammTe IpaB 4YejloBeka U
OCHOBHBIX cBOOOn. Ecim mpum cymeOHOM paccMoTpeHUm 1enta ObUIM
BBISIBJIEHBI OOCTOSITEIIBCTBA, KOTOPBIE CIIOCOOCTBOBAJIV HAPYIIIEHWIO IIpaB 1
cBoOoOy] rpaxaH, rapaHTupoBaHHbIX KoHBeHIIMerN, cyz BIIpaBe BBIHECTU
JacTHOe oOIlpeliejieHre (MM IIOCTaHOBJIEHME), B KOTOPOM oOpalaercs
BH/MaHMe COOTBeTCTBYIOIIMX OpraHu3alii ¥ HJOJDKHOCTHBIX JINI, Ha
oOcTosiTesibcTBa M (pakThl HapyIleHMs yKa3aHHBIX IIpaB M CBOOOZ,
TpeOyIol1ye IIPUHSTIS HEOOXOAVMBIX Mep».

PaB'BSICHeHT/Iﬂ, 663YCHOBHO, Ba’KHbl€, HO IIPpaKTMKa IIOKa3bIBajla WX

O4eBMIHYIO HEJOCTAaTOYHOCTDH, IIOCKOJIBKY 3a4acCTYIO IIOIIbITKA VICIIOIHUTD



pemmenne ECITY, pasOuBasiack 0 HEBO3MOXXHOCTh IIepecMOTPeTh Cyjie0Hoe

pellieHNe.

Opnako, mpoOsieMbl C MCIIOJIHEHMEM W IOHMMaHMEM TOro, Kak
mcronHATh noctaHoBieHns ECITY Obumi He TOIBPKO B HaIlen CTpaHe.
Vrorpa stm nmonbITky mcriomHUTE [loctanosnennsa ECIIY, Bo3sparmanmce
B ECIIY ¢ moBbIMU >XajioOamu. B Ilocranosnenum bosbmion IlamaTsr
Esponenickoro Cyna mno peny «llIBemjapckoe maBvbKeHMe IIPOTUB
xmBoTtHoBomuecknx depm mportms Isenmapum (Ne 2)» (Verein gegen
Tierfabriken Schweiz (VgT) v. Switzerland (no. 2)) (xasto6a Ne 32772/02)
ot 30 mrong 2009, xak pa3 ObUIa paccMoTpeHa IToBTOpHas xajtoba B ECITY,
B KOTOpOM ObUIM BbIpaOOTaHBI Ba’kHble IIPaBOBBbIE IIO3UIINNM, KOTOpPbIE
YMECTHO 3[eCh IIPUBECTH: «...BO300HOBJIeHIe CYAOIIPOMU3BOCTBa, KOTOpOe
Hapyunwio KoHBeHIIVIO, He SBJIsIeTCs CaMOLlelIblo; 3TO IIPOCTO CPeACTBO —
XOTs Y1 OCHOBHO€E — KOTOpO€e MOXXHO VICIIOJIb30BaTh C KOHKPETHOVI 11eJIbIO, a
VIMEHHO, C LeJIbl0 IIOJIHOTO ¥ Ha/yleXkalllero WCIOJIHeHMs CyaeOHBIX
pelieHnit». BoccTaHOB/IeHMe HepBOHAYaIbLHOIO IIPABOBOIO IIOJIOXKEHMS
SIBJISI€TCS TIPABUJIOM, 11€J1b, KOTOPOTO 3aK/II0YaeTcss B TOM, YTOOBI, II0 Mepe
BO3MOXHOCTV, y 3asBUTeId ObUIM Te XXe IpeXHWe YCIOBUsI, eci Obl
coomonaymck Tpebosanys KonseHmm?.

DTV IIpaBOBbIe IOV OOJDKHBI YUMTHIBATHCA HALVMOHAIBHBIMU
CydamMu C TeM, YTOOBI IeVCTBUTEJIbHO BOCCTaHaBIMBAaTh HapyllleHHbIe
IIpaBa, a He CO31aBaTh BUOVIMOCTD VCIIOIHeH s roctaHoseHmy ECITY.

Bepxosubii Cyn PP BHOBb BepHyJIcsSl K BOIIpocaM IlepecMOTpa
cyneOHBIX akTOB B cBsi3u ¢ mocraHoBieHmsmu ECITY B 2013 romy. B
IToctanosienue IDlrenyma or 27 wronsa 2013 r. N 21 "O npwumenenun
cygaMm oOreit opucaukiimy KoHBeHIIMI O 3allliTe IIpaB 4desloBeKa U
OCHOBHBIX cBoOO[, oT 4 HOsO0ps 1950 roma m IlpoTokonos K Hen'" (Haee

«[TocraHoBieHMe»), 0Oojlee TOOPOOHO Pa3biICHMB, HEOOXOIVMOCTH

2 CyntaHoB A.P. Kak geno o ueH3ypHOM 3anpeTte NOMOTI0 NOAB/JEHUIO BaXKHENLINX NPaBOBbIX NO3ULUIA Bonblwoi
ManaTtbl EBponeickoro Cyaa no npasam Yyenoseka// MypHan KOHCTUTYLLMOHAAM3Ma U NpaB yenoseKka. Nel. 2013. C.
53-63; CyntaHoB A.P. Ypoku MoctaHoBneHua bonblwoit Nanatel EBponeiickoro Cyaa no npaBam YesioBEKa No Aeny
«Verein gegen tierfabriken schweiz (O6beanMHeHMe MNPOTUB MNPOMbIWNEHHOTO pa3BeAeHUa KUBOTHbIX) (VgT)
npoTue LWseluapum (N2 2)» (Manoba Ne 32772/02)ot 30.06.2009// BecTHUK rpaxkaaHckoro npouecca.Ne1.2013.
C.99 - 125.



IepecMorpa CYHG6HBIX C LeJIbIO BOCCTaHOBJIEHWMA HAPYIIE€HHBIX IIpaB U

cBOOO/I.

Hago orMeruTh, UTO B [JaHHOM IIOCTAHOBJIEHUM BO3MOXKHOCTH
IlepecMOTpa II0 HOBBIM OOCTOSITEJIbCTBAM ¥ IIpeIMET [IOKasbIBaHMS B
Ipolenype IlepecMOTpa II0 HOBBIM OOCTOSITEIIBCTBAM CYIIIeCTBEHHO
M3MeHeHa II0 CpaBHEHMIO, TeM KaK 3TO ObUIO yperyJmMpoBaHO
3akonoparesieM B ['TIK PD. Bepxosuemt Cyn PD B maHHOM IOCTaHOBJIEHNN
BBIIIIEJI 32 paMKM TOJIKOBaHMA HOPM, PaKTMUeCKM VX CO3[aB, YCTaHOBUB
BMeCTO 3aKOHOJaTellsi HOBYIO IIpOLlelypy, IHOA BUIOM TOJIKOBaHM
yCTaHOBJIEHHOV 3akoHopaatesieM. He oneHmBasg, sToro dgakra c TOYKM
3peHVsl HaJIM4Msl KOMIIeTeHIINM UL 3TOTO, U He IIPMHMMas BO BHUMaHUe,
YTO 3asgBjleHle O IepecMoTpe MapkiuHa ObUIO pacCMOTPeHO A0 IaHHOIO
[TocTaHOBIeHMS, KOTOpoe He obJajaeT PeTPOCIIEeKTUBHBIM [IEVICTBUIEM,
TToJIaraeM Bce ke HeOOXOIVIMBIM aKIIeHTMPOBaTh BHUMaHIe Ha HEKOTOPBIX

€ro MOMEHTax.

Bepxosubii Cyn P B nanHoM IlocTtaHoBneHUN pasbiaCHWI, 4TO B
COOTBETCTBMU C IIOJIOKeHMIMM CcTaTbu 46 KOHBeHIIMM, MCTOJIKOBAHHBIMU C
yuetoMm Pexomennanimm Komurera muamctpos Cosera Esporisl N R (2000)
2 or 19 guBapa 2000 ropma '"Ilo mepecmoTpy Hen 1 BO300HOBJIEHMIO
IIPOM3BOACTBA II0 eIy Ha BHYTPUIOCYOApCTBEHHOM YypOBHE B CBSA3U C
pemenviamMy EBponervickoro Cyza mo mpasaM 4esloBeKa', OCHOBaHMeM I
IlepecMOTpa Cy[JeOHOro akTa BBUIY HOBBIX OOCTOATEIIBCTB sBJISIeTCS He
BCsAKOoe ycraHoBiieHHOe Eppormerickim Cymom Hapymenume Poccuvickon
Oenepanmern nonoxennt Konsenuym vt [ IpoTokonos k Herr.

OnnospemenHo, Bepxosuemt Cyn P® parn cynaM opmeHTUPBI, KOTraa
o0s3aTe/IbHO JOJDKHA ObITh BO30OY XIeHa IIpollefypa IlepecMoTpa, - MOXHO
yTBepXXaaTh, 4To TeM caMbiM BepxoBuemt Cypn PP ykasay Ha mpenMer
VICCJIeIOBaHM B CTaOuy  3asdBjleHVsd O IIepecMOTpe II0 HOBBIM

00CTO4TE THCTBAM.

B uactHOCTM, BepxoBHbBm Cynm PP paspscHwI, 4To CyneOHBIN aKT
IIO/UIEXNUT IIepecMOTPy B TOM Cjly4ae, eCIy 3asiBUTeIb IIPOAoJDKaeT
VICOIBITBIBATh HeOJIaronpusITHBIE TTOCIIEZICTBYS TAaKOTO aKTa ¥ BhIIUIaUeHHas
3asBUTEIIIO CIIpaBeyIvBasl KOMIIeHCalVs, IIpucyXneHHas Epponerickim

Cynom Bo mcniosiHeHue ctaTey 41 KonseH1nm, mmbo MHBIE CpeficTBa, He



CBSI3aHHBIE C IIepecMOTPOM, He o0DecrieunBalOT BOCCTAaHOBJIEHVIE
HapyIlIeHHBbIX IIpaB M cBoOoa. YTo Ha Haml B3DISAA, OOsd3bIBaeT CYAbI
BBISICHATB BO-TIEPBBIX, He SIBJIAeTCS JI HapyllleHVe KOHBeHIIVIOHHBIX IIpaB
¥ CBOOOT, [UTAIIIVIMCS, a TakkKe Kakue Mepbl Opumn niperipraaTel ECITY mis
KOMIIeHCAllUI Bpeda I[IPUYVMHEHHOIO HapyllIeHWeM [aHHBIX IIpaB WU
cBO0OI. 371eCch MBI I10JIaraeM BO3MOXKHBIM [1aTh HEOOJIBIIION KOMMEHTapUil
- Ha Halll B3IVIAL, 3[eCh, IO BCeV BUAVMOCTV, pedb MOET O BBLIACHEHUN
Obuta st mpucyxgeHa ECITY xommeHcaumsi MaTepuasIbHOIO Bpefia, M B
KakoM pasmepe. Kak MblI ykaselBayim paHee, B psamge ciaydaes ECIIY
IIOHVIMAsl, YTO BO30OHOBJIEHVE IIPOM3BOICTBA MOXET CO31aTh IIPOOJIEMBI C
IIPaBOBOVI OIPeHeIeHHOCThIO A APYIMX JINII, HPVHVIMAaeT pelleHue O
KOMIIeHcaly Bcero MpUYMHEeHHOT0 MaTepuaIbHOTO Bpefia (CM. HallpuMep
ITocranosnenne ECIIY mo peny «Opmumes nporws MomoBel»  OT
08.08.2006)?*. be3ycii0BHO, ecii Bpefl, ObUI KOMIIEHCUPOBaH IOJIHOCTBIO B
[Tocranosnernnu ECITY, To ocHOBaHWMI 111 IepecMOTpa HeT.

Ho B ToM citydae, eciiit B pellleHUN CyJla COOep>XXUTcd HeJOCTOBepHast
mHPOpMaIs, KOTopas IIPOI0/DKaeT IIPUUVHSATE KaKue-In00 HeraTVBHbBIE
IIOCTIEAICTBYSL, TO B JAHHOM (CJIy4dae IIOJjlaraeM, 4YTO KOMIIeHCAIVs
MaTepraJIbHOTO Bpefa He SBIISIeTCS IIPErSITCTBUEM IS IIepecMOTpa,
IIOCKOJIBKY caMma II0 cebe KOMIIeHcAIlVsl ¥ IIPU3HAHMSA HapyIIeHUs CO
CTOPOHBI TOCYHAapCcTBa He JIMINAeT IPeoAUIMaIbHON CWIbL paHee
IIPUHATOTO  CyHeOHOro peleHus, KoTopoe OpMaJIbHO OCTaeTcs
oOs3aTe/IbHBIM [IJIs BCeX TOCYIApCTBEHHBIX OpraHoB. VIHOM IOmxon
O3Haua/l Obl BO3MOXHOCTb CIIOpa O TOM, 4Ybsl IIpeloaulyaibHas cuia
cygebHoro akra - ECITY wm poccurickoro cyga. Orcyrcreue B ITIK PP
KaKMX-JIM0O0 II0I0KeHu1 o IiperopmimaibHocTy loctanosnenunt ECITY,
TaKOW CIIOp MOT ObI OBITH cyrybo dpopMasibHO, He B IOJIB3Y COOJIIOIEHMS
MeXIIyHapOIHBIX 00si3aTeIbcTB Poccmy B 061acTy 3aimUTeL IIpaB 1 cBoOO,
yesloBeKa.

CDpasa o HEO6XO,H,I/IMOCTVI BBIZICHEHVIA «VIHBIX CPENCTB, HE CBA3aHHBIX
¢ IiepecMOTpoM», ¥ BO3MOXHOM WX oDecrieueHMI BOCCTAHOBJIEHIS

HapyIlIeHHBIX IIpaB ¥ CBOOO, Ha Halll B3IJIS/l, O3HadaeT HeoOXOOVMOCThb
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yJeTa, B cJIy4ae IIpeoCTaBIeHNs IToCyIapCcTBOM, JOKa3aTeJIbCTB O TOM, YTO
nocse Iloctanosiennss ECITY, rocymapcTBoM ObUIM HpeOIpUMHATHL MepbI
JUI BOCCTAHOBJIEHMSI HapyIIeHHBIX IIpaB M cBOOOA, BO BHecyaeOHOM
nopsike. Tak Hampumep, eciit ObUI CIIOp 00 OTKase B perucrpauuy min
nepeperucrpanum opranvsanum n ECIIY ycranoswi mapymenue cr. 11
KonBeHnmm, To ocyirecTsieHye rocy1apcTBeHHO PerucTparuy ObUIo ObI
BIIOJIHe ITpuewieMbIM wcnojiHeHVeM IloctaHosiienmst ECITY, kxak Ovu1o
HanpuMep, mcnosHeHve [Toctanosenmst ECITY ot 5 oktsa6ps 2006 r. o
neiry "Mockosckoe otaerneHve Apmun Crnacenmst (Moscow Branch Of The
Salvation Army) nipotus Poccuiickon @eneparym’ (xaodba N 72881 /01).
Ho xorermu OBl OTMETWUTb, UTO MBI He yBepeHBI, B TOM, 4YTO TaKoe
VICIIOJIHEHVe ObUIO Obl MpersTCTBMeM B IIepecMOTpe II0 HOBBIM
00CTOsITe/IbCTBAM, IIOCKOJIBKY B CY[IeOHBIX peIlleHNsIX, BBIHECEHHBIX 0
ITocranosnenms ECITY, 6vu10 yniomsiayTo, uto Apmust CriaceHUs SIBJI€TC
«KBa3VIBOEHV3VPOBAHHOVD» PeIMIMO3HOM OpraHw3aruni. Takoe
yTBepKaeHve, Oe3ycJI0BHO, MOIVIO OBl co3fiaBaTh ITPOOJIEMBI C 3alllMTON
CBOEro JI00poro MMeHM, B cjIy4ae ecyiv Obl «J0OposKesiaTesIn» IIpOoaoIDKasIv
Obl  pacIpocTpaHSATb He  COOTBETCTBYIOLIME  IeVICTBUTE/IbHOCTU
YTBEPXKIIeHMsI O BOeHU3MpPOBaHHOM xapakTepe Apmun CriaceHusl.

Xotesiocb OB  Takke OOpaTUTh BHMMaHMWe Ha TO, YTO B
IToctanosmenun IDnenyma BepxosHoro Cyma P® BrepBble HOSIBIIA€TCS
HeOOXOOVMOCTb yCTAHOBJIEHNMsS HOBBIX (PAKTOB, ITPOM3OIIEIINX IIOCIIe
BbiHeceHmsa Ilocranosmenms ECIIY. ViMenHo mocie  BbIHeCeHMUS
ITocranosnenms ECITY, mocKosIbKy OIleHKa POCCUVICKMM CyAoM (paKTOB,
KoTopble wmMern Mecto 10 Ilocramosnenma ECIIY B mnponenype
IlepecMOTpa, MOXeT OBITb paclieHeHa, KaK IOOBbITKa CIOPUTh C

ITocranosniennem ECITY, 1 He OypeT ero mcrioHeHMeM.

BepxoBubii Cyn P® Takke obOpaTwi BHMMaHMe Ha TO, UTO [I€JIO
JOJDKHO OBITH IIepecMOTpPeHO, KOIZla OIHOBpPEeMEeHHO YCTaHOBJIEHHOe
ECITY napyiieHne H03BOJI€T HIPUNTH XOTs Obl K OJHOMY M3 CJIEYIOIIMX
BBIBOJIOB: «O TOM, YTO pelleHue cyaa nporusopeunT KoHBeHIMNM I10
CyLlecTBY  (HampuMep, IIOCTaHOBJIeHWe 00  aJMMHUCTPaTMBHOM
BBIIBOpEeHMM JMIa 3a npepensl Poccurickonn @emepariiv, IIPUHATO, Kak
ycraHosjleHO EBponerickum CyzioM, B HapylleHMe ctaTby 8 KonBeH1INM); O

TOM, 4TO AoImyileHHoe HapymeHue Konsenuym wimi IIpoTokonos K Her,



HOCsiIIlee IIPOLeCCYaJIbHBIN XapaKTep, CTaBUT II0f], COMHEHMe pe3yJIbTaThl
paccMOTpeHMs fela (HampuMmep, OTKa3 cyda B YIOBJIETBOPEeHUM
XofaTaliCTBa O BBbI30Be B CyAeOHOe 3aceflaHue CBUeTesId, IMOKa3aHMs
KOTOPOTrO MOIJTI WMMETh pelraroriee 3HaueHMe JIs Jiefla (CcTaTbst 6
Konsenrtimm)».

BeimiensiiokeHHble HapyllleHWs, KOHeYHO >Xe, He MOIyT ObITb
KOMIIEHCMPOBAHbI BBLIUIATOV [IEHEXHBIX CPEeICTB WIM COBepIIeHVeM

KaKMX-7I1M0O0 IeTICTBIIL, KpOMe KaK IIepecMOTp CyZAeOHOro akTa.

Bepxosuemt Cyn PO ykasasl, Taxke, 4TO IIPY pacCMOTPEHUN CYAOM
BOIIpOCa O HeOOXOAMMOCTM IlepecMOTpa Cy[IeOHOro akTa [IO/DKHa OBITh
yCTaHOBJIeHa IIPUYMHHO-CJIe[ICTBEHHAasl CBSI3b MeXIy YCTaHOBJIEHHBIM
EsponerickuMm CynoMm HapymeHnuem Konsenuym v [IpoTokosios K Hevt n
HeOJIaronpusATHBIMI IIOCIIEJICTBYSIMI, KOTOPBIe IIPOJIOJDKaeT VCIBIThIBATh

3aABUTEIIb.

Taxum obpaszoMm, Bepxosusmt Cyn PP akileHTHMpoBasl Ha IIperaMeTe
VICCIIEIOBAaHMSL TPV TIEPecMOTpe II0 HOBBIM OOCTOSATENbCTBaM. Ecim
KOPOTKO CYMMMPOBATh VX, 3TO 0043aHHOCTD Cy[a YCTaHOBUTb IIPUYMHHO-
CJIICTBEHHYIO CBA3b MeXay ycraHosileHHbIM ECIIY  pgermmkrom m
CcyneOHBIM pellleHVeM, HeBOCCTaHOBJIeHVe HapyIIeHHBIX IIpaB B IIOJIHOM
oobeme  Ilocranosienmem  ECIIY  u  oTcyTcTBMe — [evICTBUM
rOCyJapCTBEHHBIX OPraHOB, BOCCTAHOBMBIIMX HapyIIeHHbIe IIpaBa W
cBoOopbl nocste BbiHeceHVs Ilocranosnennss ECITY, ecin o MOryT OBITH
BOCCTAHOBJIEHBI Oe3 OTMeHBI CyJeOHOro akTa, a Takke He IIPOTMBOPEUNT
i pemreHue cyga KoHBeHIIMM IO CyIIeCTBY; HeT JIM [OIIYIIEHHBIX
Hapymenui Komsennym  wm  IIpoTOKO/IOB K HeW,  HOCAIINX
IIPOLIECCYJIBHBIVI  XapaKTep, CTaBAIIMX II0f, COMHEHVe pe3yJIbTaThbl
paccMOTpeHMs Jiera.

JaHHBII KpaTKuil aHa/m3 OpencrasileHnii Bepxosroro Cyma PO o
TOM, YTO HOMJIEXWUT WCCIeAOBAaHMIO IIPW PacCMOTPeHUN 3asBJIeHUS O
IlepecMOoTpa IO HOBBIM OOCTOSIT€JIbCTBAM MOYKET HaMV VICIIOJIIB30BaH IS
aHaJM3a CyOeOHBIX aKTOB, BbIHECEHHBIX IIPV PacCMOTPEHMM BOIIpoca O
IiepecMOTpe cyaeOHbIX akToB 110 Aeity Mapkmua. KoneuHo e, Takom
TIO[IXOJI COBCEM He 00si3aTesleH, IIOCKOJIbKY, KaK MBI y>Ke TOBOPIWIIN, JaHHOe



ITocranosiienne IDltenyma Bepxosuoro Cyma P® He obOnagaer

PETPOCIIEKTVMIBHBIM IIEeVICTBVIEM.

Urtak, n3 3ampoca CaskT-IleTepOyprckoro rapHM30HHOIO BOEHHOTO
cyga ObUIO BWIHO, YTO Cy[, WMHTepecOBaJII BOIIPOCHl, He CBsi3aHHBIE C
BOITpOCaM¥, ITOIJIeXaIIMV VICCIIEIOBAaHUIO B IIPOLIe/lype VICCIIeOBaHs
IIporiecCyaJIbHbIX ~ OCHOBaHMM  JUIA  IIepecMOTpa  II0  HOBBIM
oOCTOdTeNIbCTBAM, a CKOpell WHTepecoBaIl BOIPOCH, KOTOpbIe Cy[,
yiccleiyeT IIpy paccCMOTpeHuUN ferla IIo cymiectsy. He ynuBurensHo, uTo
onpenestenreM ot 30 asrycra 2012 Caskr-IleTepOyprckoro rapHIM30HHOTO
BOEHHOIO cyga® ObUIO OTKa3aHO B IlepecMOTpe II0  HOBBIM

00CTOSTE/THLCTBAM.

Hamo ornare moipkHOE Ccymy, OH CyMell YUTU OT OLIeHKM KOJUIM3UN
MeXay HpaBoBbIX Ito3umuyt onpepeneHnss Koncrurynmonnoro Cyna
Poccmrickont Pepeparmm ot 15 guBapsa 2009 r. N 187-O-O wu pemenus
bosnpimon Ilanarer ECITY, ykasas, 4To paspelieHne JaHHOV KOJUIVM3UN He
BXOOWUT B KOMIICTEHIIVIO TapHWM30HHOIO BOEHHOIO CyOa Nnpu peueHuu
Bonpoca o HeobxoOoumocmu nepecMompa CymeOHOTO peIleHus: IO JeJTy
MapkrHa 1O HOBBIM OOCTOSITE/IbCTBAM, B CB43M C YeM He SBJISIOTCS
IIPeIMETOM PacCMOTPEHVIA VI OLIEHKM 110 JAHHOMY JeJly.

Bosiee Toro, cyn mpuiiiesl X BBIBOAY, YTO B JaHHOM Jejle VMMeeTcs
npenycmorpenHoe 4.4 cr. 392 I'TIK P ocHoBaHMe U1 pacCMOTPEHMs 110
cylecTBy 3asBileHMss MapkmHa 00 oTmeHe petteHus IlymkmHckoro
rapHMU30HHOIO BOEHHOro cyza oT 14 mapra 2006 roga 110 rpaXkmaHCKOMY
nenty 1o mcky MapkmHa KA. x xomannupy BovickoBom dacty 41480 1o

HOBBIM 00CTOSTEe/ILCTBAM. ..

Hasmame Takoro BbIBOAA IIpedrosarajlo OTMeHY cyaebHOro
pellleHMs 1 HOBOe paccMoTpeHme jesa. Ho sroro me mpowsonwio. Vs
TeKCTa oIpesleleHNs ObUIO BUIHO, YTO CyJ, B CBOeM JXeJIaHUM OTKa3aTh
BBIIIIEJI JajleKo 3a IIpefesibl MCCIIeqoBaHMs IIpOlleAyphl IepecMoTpa IIO
HOBBIM OOCTOATe/IbcTBAaM U PaKTMUecKM OTKasaJl B BO30OHOBIIEHUM

5 http: / /files.sudrf.ru/630/user/Opred Markin.doc
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ITPOM3BOACTBAa Ha OCHOBAaHUNM IOOBOLOB, KOTOPbIE MOIJIN OBITH CcaeJIaHbI

JINIIB B IIpoLenype y>Xe HOBOIro paCCMOTPEHVIA [1ejIa.

A UMeHHO cCyJ cTajJl OlleHMBaTb paKTUdecKre O0OCTOSATebCTBA
VIMelolIVie 3Ha4eHe [Tl BBIHeCeHMs CY>KIeHNs I10 CYLIeCcTBy CIopa, TaKve
KaK HEeBO3MOXXHOCTH ITpeIOCTaB/IeHVs OTIIyCKa II0 YXOay 3a peOeHKOM 10
TpexJIETHEro BO3pacTa, IIOCKOJIbKY 3adBUTeIIb YBOIWICS, a peOeHOK BBIPOC
“ T.J. be3ywIoBHO, 3TM BOHpPOCHI MNOMJIEXaJIV PpaspelleHnIo IIpu
paccMOTpeHUM II0 CyIecTBy >XasioObl Mapkmua. OpHako, BHOJIHe
BO3MOXHO IIp¥ HOBOM PacCMOTPeHUM [ejla MOI YTOYHUTb CBOU
TpeboBaHVs, OCTaBVB JINIIIb TpeOOBaHMS IPU3HATh HE3aKOHHBIM JeVICTBIS
KOMaHIMpa BOVICKOBOV 4YacTM ¥ Cy[ BOOOIle He HO/DKeH ObUl Obl
VICCIIEIOBATh 3TV OOCTOSITEIILCTBA.

Ho Hamo orMeTnTh, 4TO CyA IepBOVI MHCTaHIIMM TakkKe Ipedperll
¥ BOIIPOC 3aKOHHOCTM [IEVICTBUI KOMaHIVIpa BOVICKOBOW YacTH. DTO OBUIO
cliejlaHO cClenylommM oOpasom: «YUto kacaercs moBomoB MapkmHa o
HeOOXOAMMOCTI IepecMoTpa CyAeOHOro pelleHMs: I KOHCTaTalu
Cy,[[,e6HBIM perieHMeM  BOEHHOIO Cyda HE3aKOHHOCTM  OEeVICTBUM
KOMaH/[JOBaHMs II0 OTKa3y B IIPeIOCTaBJIEHUV €My OTIIyCKa, BOEHHBIVI Cy/,
1iojlaraeT, 4TO OHW SBJISIOTCS HeJOCTaTOUYHBIMU I OTMEHBI Cy[1eOHOro
pelleHNs ¥ He NomIeXaT YOOBJIeTBOPEHMIO, ITOCKOJIBKY yKa3aHHOe
pemtenue boseimon [amater ECITY B oTHOIIeHM MapkiHa o Ipu3sHaHNUNA
AOIYIIeHHOr0O B OTHOIIEHUM Hero BiacTsMu Poccny HapylieHus
Konsentmm, ¢ yderom Mecra pemenvii ECIIY B mpasoBoii cmcreme
Poccuiickon @epeparny, He TpeOyeT IOMOIHUTEIBHOIO HOATBEPXKIEeH
CyZeOHBIM pellleHNeM POCCUTICKOTO Cyda oOOIIen IOPUCAMKIINK B paMKax
IlepecMOTpa [ejla II0 HOBBIM OOCTOATEIbCTBAM». TaKMM WICKYCHBIM
CII0OCOOOM CyZL BMeCTO TOro, 4TOOBl HpW3HATh IPeroAUIINaIbHOCTD
IToctanosnnennst ECIIY, mpuiniesr K BBIBOAY, YTO 00s53aTeIbHOCTH
[Toctanositenmns ECITY wmsDasiiger ero or HeoOXOIMMOCTM OIleHMBaTh
HEe3aKOHHOCTb [JeVICTBUI KOMaHAMpa BOVICKOBOM 4YacTu... U BBUIY WX
OYeBVIHOCTM HeT OCHOBAHW )11 OTMEHBI PelIeHVs Cya, KOTOPBIMY OHU
ObpUIM TIpM3HaHBI 3aKOHHBIMYM (MBI T103BOITVIIN 3/1eCh cebe JI0BeCT MBICIIb
CyZa A0 JIOTVMYecKOoro KOHIIA).

I[To Bcemm BuMOMMOCTV, MHOO/DKHA OBITH KaKag-TO II€HHOCTb B
He3aKOHHOM pellleHNI, eCJIM ee TaK YIIOPHO 3aluiai cyd. Mbl mmosaraem,



YTO B JAHHOM CjIy4yae HeJIb3sl IHPUKPBIBATbCA IIPUHIIMIIOM IIPaBOBO
onpeferleHHOCTN. [IOCKOJIBKY OcTaBjleHMe B 3aKOHHOW cCule Cy[eOHOro
pellleHNs1, cofepkaliero B cebe HapylleHue yHIAMEHTAIBHBIX IIpaB U
cBoOoy;  desioBeka, ObUlo OBl  3aKpelvieHMeM  «HEIIPaBOBOV
OIIpefie/IeHHOCTV», YTO IIPOTUBOPEUYUT IIpelHa3HAauYeHMIO IIPaBOBOTO
rocyZapcTsa 1 ero IyommyHoMy Hopsanky?e. IlosaraeM, uTo 3mech cymom

ObL1a caeJlaHa ABHaAd OI_T_U/I6Ka, HO He ITOCJIeTH .

Cyn mepBOM MHCTaHIIMM TakXe cieslajl OIIMOOUYHBIN BBIBOI, UTO
KOJIb CKOpO «B yaoBieTBopeHun 3assileHHoro B ECIIY Tpebosanum
MapxkuHa o Bo3MmellleHMN MaTepuaibHOro yiepba B cymme 59 855 py06. 12
KOII., COCTOSIIIIEr0 M3 Ha/J0aBOK, KOTOpble OH IOJIy4msI Obl, ecii Obl He
IoBeprcst AMCHUIUIMHAPHBIM B3BICKAaHMSAM 3a OTCYTCTBME Ha pabodem
MecTe BO BpeMs OTIIyCcKa IIO yXOAy 3a peOeHKOM IIOCTaHOBJIEHVEM
Bonpimon nanatsr ECIIY (1111165, 167) ObUI0 OTKa3aHO», TO 3TO C yYeTOM
BbIIUIAT MOPaJIbHOTO Bpeda MOXeT CBUAeTeJIbCTBOBAaTb 00 OTCYyTCTBUM
HeoOXOMMMOCT TIepecMOTpa, B CBI3M C TIOJHBIM  VICIIOJITHEHVEM
ITocranosnenns: ECITY. BesyciioBHO, 3TOT moaxop ommboueH, MOCKOIBKY
ECITY oTkasasi B BO3MeIlleHNN MaTepUaIbHOTO Bpe/ia BCero JINIIb B CBS3U
C HeIIpeZOCTaBJIeHMeM JI0Ka3aTeIbCTB, a He IIOTOMYy YTO CaMOro Bpea He
Obu10. COOTBETCTBEHHO, 3/1eCh OTKa3 B BO3MeEIIleHIN MaTepraJIbHOTO Bpelia
He co3gaBaJl IJIs POCCUVICKOTo cypaa Iperopmiyio. K ToMy ke 1mpaBo Ha
BO3MeIlleHle T'OCyHapCTBOM Bpela, IPUYMHEHHOIO He3aKOHHBIMU
AeviCTBUAMMU (VI Oe3eViCTBIeM) OpraHOB roCyJapCTBEHHOW BJIacTU VUIU
VIX OOJDKHOCTHBIX JIMII, 3amynaerca cT. 53 Koncruryumen PO n cyn ee
IIPOCTO IIPOUTHOPUPOBAIL.

Bor ecm ECIIY npuasyi Ol perreHme O  BO3MeIIEHUN
MaTepuasIbHOTO Bpefla, TO B IAHHOM YacTV MOXKHO ObUTO OBI yTBEpKIaThb O
Hammaym  npeoguiy. OnHako, B J1I000OM  CjIydyae BOCCTaHOBIJIEHVIE
ITepBOHAYAJIBHOTO IIPABOBOTO IIOJIOXKEHWS SBJISIETCS IIPaBWIOM, IIejlb,
KOTOPOTO 3aK/TFOYaeTCs B TOM, UTOOBI, 110 Mepe BO3MOXXHOCTY, Y 3asIBUTEIIS
ObUIM Te >Xe IIpeXHMe ycCJIoBus, e Obl coOimopannch TpeOoBaHMA
KouseHrm.

2% CynranoB A.P. Haxomwrcs i 3ammTa IIpaB M CBOOOJ dYeJloBeKa B KOJUIM3UM C IIPaBOBOW
oIpereIeHHOCTBI0? / / ApOuTpakHbInt 1 rpaskmaHckuiz mponecc. 2013. Ne 2. C. 60-64.



Ecom  mocMoTpers Ha  JaHHOe — pellleHVe  4epe3  IIPpU3My
BblIenIpuBeaeHHOro Ilocranosnenns Inenyma Bepxosnoro Cyma PO, To
BUIHO, YTO CYy[I JOJDKEH ObUI YCTAaHOBUTH IIPUYMHHO-CJIEICTBEHHYIO CBSA3b
Mexay ycraHosiieHHbIM ECITY permmmkroM m cyneOGHBIM perteHueMm. Yro
Obut0 chestaHo. Crlemyrolliee, YTO Cy, JOJDKeH ObUI IIPOBEPUTH — 3TO He
ObUIO HeBOCCTAHOBJIEHVE HapyILIeHHBIX IIpaB B IIOJIHOM oOObeMe
ITocranosinennem ECIIY wm oTcyTcTBMe AeVICTBUM TOCYAapPCTBEHHBIX
OpraHoB, BOCCTAHOBMBIIMX HapyIlleHHble IIpaBa ¥ CBOOOABI  IOCIIE
BbiHeceHmsa Ilocranosnenusa ECIIY. 3peck cyn sgBHO IIpoMaxHyJICS U
YCTaHOBVIB HEBOCCTAHOBJICHVE B YacTV MaTepVaIbHOTO Bpelia C4esl, 3TO
00CTOSTE/ILCTBOM TOKA3BIBAIOIIMM IIOJIHOE WcIioiHeHme IloctaHoBieHms
ECIIY. YTo KacaeTcd OLIeHKM [EVICTBUI I'OCyJapCTBEHHBIX OPraHOB,
HaIlpaBJIeHHBIX Ha BOCCTAHOBJICHVE HAPYILIeHHBIX IIpaB, TO CYZ, HPWU3HAII
TaKOBBIMV [IeVICTBUS, OCYIIleCTBJIeHHBbIe A0 BblHeceHV IlocraHoBrieHV:
ECITY n ObBumvm ripemmerom orieHKM [loctanosierms ECITY. To ects,
3mech cyn, dakTudeckn ctal crioputh ¢ oteHkKont ECITY, sTon ommOkm oH
MoOr Obl m30eXaThb ecaM OBl CTaJI WMCCIeIoBaTh WMMEHHO IeVICTBUS
HalpasjleHHble Ha wcnonHenue Ilocranosnenvs ECIIY, xoTopbIx
BIIpoueM He ObuT0. Cy/ TaKXKe J10/DKeH ObUI OLIeHUTh He IIPOTUBOPEYNT JIV
pemenvie cyga KoHBeHIMN II0 CYyIIIeCTBY, OCYyIIeCTBJIEHVE TaKOV OLIeHKU,
OesyciioBHO, TIpuBeslo OBl Cya K IIOHVMMAHMIO TOTO, YTO MEeVICTBUS
KOMaHAMpa dYacTu  IpormBopeunyii  KoHBeHIMM 1 peleHune
nportnBopeunt KonseHumm. To ecTp, paccMOTpeHMe BBIHECEHHOIO
pemrennsa nmaxe depe3 npusMy llocranosinenns IDienyma Bepxosroro
Cyma PO, ¢dakrnueck w3MeHMBIIETO HOpoLenypy IlepecMoTpa,
ITOKa3bIBAEeT ero OIMMOOYHOCTb.

M1 Hac He OBUIO YOMBUTEIbHBIM, UTO JIeHMHIpaICKUI OKPYKXHO
BOEHHBIVI CyJ OTMEHWI OIIpefiejieHre Ccyha IIepBOVi VHCTaHIIVNA.
JIeHVHTpaZICKMVI OKPY>KHOVI BOEHHBINI CyZ, B onpenesieHny  Ne 644-Al or
15 Hos6ps 2012 roma ykasaii, uTo «CcbUIKM B OIIpesieleHI TapHU30HHOTO
BOEHHOI'O CyZa Ha TO, 4TO OTCYTCTBUE B IOCTaHOBJIeHUM EBpomnerickoro
Cyna mo mpasaMm 4YesloBeKa yKa3aHMS Ha HeOOXOIVIMOCTb COBepIIIeHVIS
Poccurickonn Qepnepanmen KaKmMxX-JImodo VIHBIX ITeVICTBU 10
BOCCTaHOBJIGHMIO IIpaB MapkiuHa, KpoMme BBIUIATBI €My HdeHeXHOU
KOMIIEHCAllM¥ MOPaJIbHOTO Bpela, KaK Ha OCHOBaHMe K OTKasy B
IlepecMOTpe CyHdeOHOro IIOCTaHOBJIeHMs, oummbouHbL.. [locTaHOBIEHME



EBpomnenickoro Cyma nmo mpasaM uestoBeka oT 22 mapra 2012 roga o geiry
«Koncrantr Mapkun nporus Poccmvickonn @Pepepanmi» — SABIISIIOCH
HOBBIM OOCTOSTENILCTBOM, OOSI3bIBAIOIINM CYZI, IIepBOVI MHCTAHIIUN B CVIIY
nyHkra 4 dvactm 4 crarem 392 ITIK PP mnepecmorpers permeHue
IIyImKMHCKOro rapHM30HHOIO BOeHHoro cyaa or 14 mapra 2006 ropa.
BeiBogbl  cyma  mepBOM  MIHCTaHIMM, — Kacalollyecs  BO3MOXXHOCTU
BOCCTaHOBJIEHVSI HapyLIEHHBIX IIpaB 3asiBUTeId, IIOjIe)XaT OLleHKe IIpu
HOBOM pacCMOTpPeHUM [iejla ¥ He MOIJIV OBbITh ITpeJIMeTOM OLIeHKM CyJa B
nopsanke ri1aBbl 42 [TIK PD. MexaHnnsMm mpeomosieHVsI IIPOTUBOPEYUNL B
nosvuvax Koncrurynmnonaoro Cyma PO n Espornterickoro Cyza 110 mpaBaM
4JeJIoBeKa I10 OHOMY ¥ TOMY JXe BOIIPOCYy HOPMaMy MeXAyHapOIHOIO U
BHYTpPeHHero IIpaBa AeVICTBUTEJIbHO He yperympoBaH. B To ke Bpems:
HaJI41e TaKoro Impobesia B JaHHOM CJIydae He MOIJIO CIIY>KUTh II0BOIOM K
OTKasy B IlepecMOTpe CyHdeOHOro IIOCTAaHOBJIEHMsSI II0  HOBBIM
oOcTogdTeNIbcTBaM». 311ech MBI I10JIaraeM BO3MOXXHBIM aKleHTUpoBaTh Barie
BHVIMaHMe, YBa’kaeMbIll YUTaTelIb, UYTO Cy[, BTOpOVI MHCTAHIIUV COITIaCIICS
C CyJOM IIepBOVI VHCTAHIIMWM C TeM, YTO KOJUIM3WUM MeXIy IIPaBOBBIMU
nosvveamM Korcernrynuonnoro Cyna PO n ECITY He Bxopar B mpenMeTt
ViccIlelOBaHMS TPV IIepecMOTpe 10 HOBBIM OOCTOATEIIbCTBAM.

3assieHne Mapknna KoncranTiaa AjtekcaHapoBuda o IlepecMoTpe
II0 HOBBIM OOCTOATesIbcTBaM perleHus [IyIKMHCKOro rapHM30HHOTO
BOEHHOTO cyda oT 14 mapta 2006 roma ObpUIO yIOBIETBOPEHO, pellIeHue
I IyImKMHCKOro rapHM30HHOIO BOeHHOro cyaa oT 14 mapra 2006 roma 1o
IrpaXJaHCKOMy  Jely 1o 3asgeieHmto  Mapkmna — KoncranTtuna
AnexcaHgpoByda OBUIO OTMEHEHO W [e/I0 ObUIO IHepedaHo ISt
paccMoTpeHMss o npaswiaM ['pakXgaHCKOro IIpoleccyajlbHOTO KoJleKca

P® B Cankr-IleTepOyprckuii rapHU30HHBIV BOEHHBIV Cy1%.

3arpoc 0 ImpoBepKe KOHCTUTYLIMOHHOCTY IYHKTOB 3 1 4 yactu 4 craTbu
392 Bo B3ammMocBs3m co crathern 11 I'paxpaHcKoro mpolleccyaJabHOTO
kogekca Poccmmickonmr  @epepanym  IIpesupuyma  JleHMHTpamckoro
OKpPY>KHOIr'0 BOeHHOTO cyfa ( Jaee «[Ipesumanym») Hac Oosiee ueM yAMBIIL

IIpexme Bcero, TeMm, 4ro 4eTbipe cyabm IIpesummyma OKpy>KHOIO
BOEHHOT0 JIeHMHIpaJICKOro Cy/ia [OoKa3aIi, YTO OHM He 3HAIOT IIPOLlelyPbl

27http: / /leningradskyovs.spb.sudrf.ru/modules.php?nc=1&name=sud_delo&op=doc&number=1475891
1&delo_id=5
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http://leningradskyovs.spb.sudrf.ru/modules.php?nc=1&name=sud_delo&op=doc&number=14758911&delo_id=5

IlepecMOTpa I10 HOBBIM OOCTOSTENICTBAM, UTO OHM He 3HAIOT, UTO BXOAUT B
IpeaMeT VICCIIe[IOBaHVIA IIPY PacCMOTPEHMUM 3asBJIeHNs O IIepecMoTpe I10
HOBBIM OOCTOSITEJIbCTBAM.

B wactnocTn, Ilpesumuym B cBOeM 3arrpoce yKasall HOPMBbI, KOTOPbIe
He momyieXxanu npuMeHenmro. B gyactnocry, [Ipesvanym ykasan m. 3 4. 4
cr. 392 [IIIK PP, B KOTOpPOV TOBOPUTCS, YTO «IIpU3HaAHME
KoncTuryimoHHbIM Cynom Poccurickon Depepanm He
coorBercTByromuM  Koncrurynum  Poccmvickonn  @epepanymt  3aKOHa,
IIPVIMEHEHHOI'O0 B KOHKPETHOM JeJjle, B CBSI3M C IIPUHATVEM PpelleHus I10
KOTOpoMy 3asBuTeslb oOpataicd B Koncrurynmonnsm Cyn Poccuiickon
Denepanym».

To ectp, B maHHOM HOpPMe TOBOPWUTCA JIMIIb O IIPaBOBBIX
nioctencTusax npusHanusg KoncrurynyonueiM Cymom PO 3akoHa He
coorBercTByromuM KoHctutynmm wm  Bcero b, JlaHHadg HOpMa
IIpVIMeHseTCd JIMIIb 110 3asiBJIEHMIO JIMIla, OOpalljaiollerocss B CYI, C
3asBJIeHMEeM O IIepeCMOTpe M YKa3bIBaloIIero JaHHYI0 HOPMY B KauecTBe
OCHOBaHV U IlepecMoTpa. Bo Bcex ocTasIbHBIX cilydasix JaHHas HOpMa
IIPVMMEHEHNIO He TIOJIEXNUT, TeM OoJiee He MOMIEXUT IIpUMeHeHmo cT.11
ITIK P®D, B KOTOpOM pedb maeT Bce Xe O IPUMeHeHUM MaTepualbHOIO
IIpasa.

Bosmoxno, IIpesumyyMm momenr Ha moBody KOMaHIVpa BOWMHCKOW
vacTu 1 cortacwics, uro Onpenenenne Koncrurymnmonnoro Cyna PO o6
OTKase B IIPUHSATUM K PacCMOTPEHMUIO >Xajlo0bl B KOHCTUTYLIVMIOHHOM
CYZOIIPOM3BOACTBE JIOJDKHO OBITH IIPABOIIPEIISTCTBYIOIINM IOPVANIECKIM
dakTOM 1A IIepecMOTpa IO HOBBIM OOCTOATENIbCTBAM B I'PaKHaHCKOM
CYOOIIPOM3BOACTBE, KOIla B KadyecTBe IlepecMOTpa yKa3aHbl VIHbIe HOBBIC
oOcrositesibetBa. OpHako, atoro He ciienyet HU 13 [TIK PO, au OK3 «O
Koncrurynmuonnom Cype PO.

ITo Bcemt BuammocTy, Ilpesnanym Taxke He ydesl, 4TO yd4esl B IIpU
paccCMOTpeHMM BOIIpOca O IlepecMOTpe II0 BHOBb OTKPBIBIIVIMCH
oOcTosITe/IbcTBAM paccMaTpMBaeTCs JIUIIL IIPOLlecCyaIbHBIV BOIIPOC, a He
paspelaeTcsa MaTepraIbHO-IIPABOBOVI CIIOP, KOTOPHBIVI BCe XKe pa3perniaeTcs
yXe IIocjle OTMeHBl pelleHus HIpy HOBOM pPacCMOTpeHMM [Aejla IO
CYIIIECTBY, I/ie COOCTBEHHO IrOBOPSI, ¥ MOT BO3HMKHYTB BOIIPOC O KOJUIV3MSIX
IIPABOBBIX ITO3UIIVIVA.

Ortuactmt 00  ommbOouHOM  mpeactaBieHun  [Ipesuamyma
CBUIETEJIbCTBYeT €ero cchUlka B cBoeM 3ampoce Ha cr. 11 ITIK PO.
O6mmenssectHo, uyro cr. 11 TTIK 1ocBsilieHa WCTOYHMKAM HOPM
MaTepuaIbHOIO IIpaBa, IPVMEeHIeMOro PV pacCMOTPEeHMUN IPaKIaHCKMX
7el VI He IIPVIMEHSeTCS IIpY paspelleHnM ITpoIleccyalbHOro BOIIpOca O
IIepecMOTpe 10 HOBBIM OOCTOSITeIIbCTBAM.



Haxe xorga B I'TIK P® oTcyTcTBOBasI HOPMBI IIpelycMaTpUBaBIIVie
BO3MOXHOCTBb IlepecMoTpa B cBsa3u B Ilocranosnenmem ECIIY, mmia,
IIBITABIIVIECS] BCe JKe [OOWThCS TaKOro IlepecMOTpa CChUIAINCH Ha
nosioxeHud cr. 1 I'TIK P®D, a me Ha cr. 11 I'TIK PO, xoTopasa B naHHOMI
cuTyanuy ObUla He IIpVIMeHMa.

Taxmm oOpasom, B 3ampoce, HarpasieHHOM B KoHCTUTYIIMOHHBI
Cyn P®, craBuTca BOIIPOC O KOHCTUTYLIMOHHOCTM HOPM, KOTOpPBIe He
IOIeXXa/t IIPVIMEHEeHWIO IIPM paccMOTpeHuy 3asdsieHunr MapkuHa.
CooTBeTcTBEHHO, OCHOBaHMUM st obpartieHns B Koncrurynmonnsin Cyn
P® na ocHoa"uu ct. 125 Koncruryunm PO y Ipesuamnyma PP He Obulo.

Ham MoryT Bo3pasuTe M yKaszaTb, 4TO B cT. 102 PepepasbHOro
KOHCTUTYLIMOHHOro 3akoHa ot 21 wmonma 1994 r. N 1-OK3 "O
Koncturyumonnom Cype Poccurickonm ®Pepepanmn”’ 3aKpervieHO, YTO
«3aIlpoC CyJa HOOIYyCTMIM, €C/IV 3aKOH IIOMJIeXXWUT, IO MHEHWIO CyHa,
IIPYMEHeHNI0 B paccMaTpMBaeMOM MM  KOHKPETHOM  JejIe».
J1eVICTBUTe/IbHO M3 JAHHOVI HOPMBI MOXHO IIPe[IIONIOKNUTb, YTO MHEHVe
CyZla O IIPVIMEHVMOCTV HOPMBI B pacCMaTpVBaeMOM MM KOHKPETHOM JeJle
ceasbiBaeT Komcturynmonnemt Cyn P®. Opnako, ecm 3TO MHeHUe
OIIMOOYHO, TO TaKoe TOJIKOBaHMe HOPMBI CO37aBajIo ObI BO3MOXKHOCTH
CYOOB IO, BUIIOM OCIIapVBaHMsI HOPM MOJIeXallyX IIPYMEHEHNIO B Jielle,
oOpartatbcs paKTHIecKy B IOPsIKe aOCTpaKTHOIO HOPMOKOHTPOJIA.

Koncrturyumonnemi  Cyn PO mpumepXuBaeTcss  aHaJIOTMUYHOTO
IIOZIXO[la, B YacTHOCTM, IIpU pPacCMOTpeHMM 3ampoca  Beicmiero
ApObutpaxsoro Cyna Poccurickonn @eneparim, Korcrurynmonssm Cyp,
P®, choerntaB BBIBOA, YTO Psf OcapyMBaeMbIX HOPM, YKa3aHHBIX B 3aIIpoce
IIpesugnyma BAC P® nHe mnomiexanay IIPpVMEHEHWIO, Cy3WwI IIpeaMeT
paccMOTpeHMs, yKas3aB, 4YTO «B JaHHOM cjIydae paKTU4ecKy O3Hauasia Obl
€ro IIPOBEPKY B IOpsiKe abCTPaKTHOTO HOPMOKOHTPOJISI Ha OCHOBAaHMM
crate 125 (wacte 2) Koucrturymmm Poccurickont  Pepepariym.
CoOTBeTCTBeHHO, IPOM3BOCTBO 110 HACTOAIIEMY eIy B 3TOV YacTV B CYITY
IIlyHKTa 2 4YacTu mnepsom crateu 43 u cratbu 68 ®DemepasbHOTO
KOHCTUTYHMOHHOro 3akoHa 'O Koncturynuonnom Cype Poccuvickor
Qeneparyn' NOIEKNUT IIPpeKpalleHI0»28,

CKoIb CKOpO HOPMBI, Ha KOTOpBIe cocnasica llpesuanym B cBOoeMm
3allpoce He IIOJIeXalt B IIpollecce PacCMOTPeHMsS 3asiBJIeHUS O

28 Tlocranosnenme Koncrurynmonnoro Cyma P® or 26 mas 2011 . N 10-IT "Tlo geny o mposepke
KOHCTUTYLIMOHHOCTY TToy1oKeHU ITyHKTa 1 craThut 11 I'paknanckoro kopekca Poccurickon @enrepanim,
nyHKTa 2 ctaTbt 1 ®emgepanbHoro 3akoHa "O Tpererickux cymax B Poccurickont ®emgepanmnt, crateu 28
®DemepabHOrO 3aK0Ha "O rocyJapcTBEHHOV pervcTpamnyi IIpaB Ha HeABVDKMMOE VMYIIIECTBO M CIEJIOK C
HuM", yHKTa 1 craTey 33 1 craTeu 51 PemepasibHOro 3akoHa "OO mIIOTEKe (3a710Te HEABVDKMMOCTH)" B
CBsI3U C 3aIIpocoM Beicmrero Ap6urpasksaoro Cyma Poccuiickon @emepartvm”.



IlepecMOTpe II0 HOBBIM OOcTOsiTeJIbcTBaM, To 3arpoc IIpesummyma
ABJIAeTC NONIBITKOM ItocTaBuTh Iiepen, Koncrurynmonusmm Cymom PO
BOIIPOC B IHOpsifiKe aOCTPaKTHOIO HOPMOKOHTPOJIS, YTO HAXOAWUTCI 3a
npeneslamMy KOMIIETeHLIMV JAaHHOIO Cyda - TakoOM 3allpoc  MOXeT
HarpasuTh b IDienym BepxosHoro Cyma P®. KoneuHo ke Takom
3aIIpoc He MomIeXal IPUHATUIO K paccMoTpeHUIO KOHCTUTYLIMOHHBIM
Cynom P®, HO pa3 OH yXe IIPUHST, TO IIPOM3BOICTBO IO HEMY HOJDKHO
OBITH IpeKpaIreHo.

Kcratn, ananusupys sanpoc ITpesnanyma, Mbl 0OHapyXwin, 4To B
TeKCTe 3allpoca HEeCKOJIBKO WCKaXXeHO cofepKaHye CyaeOHBIX aKTOB
II€PBOVI VI BTOPOVI MHCTAHIIUIA.

Tax B 3ampoce Ilpesmmmyma, ObUIO yKa3aHO, YTO cCyda IIepBOM
VIHCTaHILINM, CYeJI, YTO paspelleHue IIpOTUBOpPeYMiI, B  MO3VLIVAX
Koncrurynmontoro Cyma P® n Espornierickoro Cypa 110 mpasaM dejtoBeka K
TOMY ke VIMeBIIMX MecTo Ha poHe m3MeHeHVIst EBpornerickM cyioM 110 IpaBam
yeloBeKa CBOel COOCTBEHHOV ITpaKTMKM II0 YKa3saHHOMY BOIIpOCY Ha
IIpVIMepe paHee BbIHeCeHHOI'O ITI0CTaHOBJIeHV: oT 27 MapTa 1998 roma 1o ey
«[lerpoBr4a mpotviB ABCTpUM»2’, He BXOOAUT B ero KoMrereHuyo. OgHako,
CYZ IIepBOVI MHCTAHILIMM BCe XXe yKa3aJl, YTO STOT BOIIPOC He BXOAWUT B ero
KOMIIETEHIIVIO IpW pellleHNN BOIpoca 0 HeoOXOAMMOCTH IepecMoTpa
cyneOHOro perieHus 10 ey MapKnHa 110 HOBBIM 00CTOSATe/IbCTBaM, B
CBSI3M C YeM He SABJIAIOTCA IIpeIMeTOM pacCMOTpPeHMs M OLeHKM IIo
maHHOMY feixy. To ecTb, Cyl mepBOVI MHCTaHIUM MCXOOWI, YTO BOIPOC
paspelieHVs OTpOTUBOPeUYNii B HPVIMEHeHUN MaTepUaJIbHOrO IIpaBa, He
BXOAUT B Kpyr WCCIIeIOBaHMS IIPW PacCMOTPeHWMV 3asBJICHUS O
IlepecMOTpe 10 HOBBIM OOCTOsITeIbcTBaM. IIpesuayyM e IOIIbITaICS 3TO
IIperogHecT, KaK HeCITIoCOOHOCTB Cy/ia IIPaBWIbHO paspelnThb AejIo 13-3a
IIPOTMBOPEYNV, Pa3pellleHyie KOTOPbIX He OTHOCUTCA K €0 KOMITeTeHII.

IIpesuanym B cBOEM 3aIrpoce MCKaswi He TOJIBKO OIpeferieHne cyia
IIepBOVI MHCTaHLIVV, HO W oIlperesieHe cyfda BTopovi mHcTtaHuym. VI cyn
IIePBOVI MHCTAaHIVIVM W BTOPOW WHCTAHIIMV JIVIIb OTKJIOHSUIM IIOBOJI
KOMaH/Mpa BOVHCKOV YacTy, IIPe3uanyM XKe B CBOeM 3allpoce WM3JIOXWI
3TO B [JpPyroM KIIOUe: «...CyJl aNneULIVOHHONM VHCTaHIMM TakKkKe
KOHCTaTVpOBaJl HaM4Me 3aKOHOJATeJIbHOTO IIpolelia B yperyMpoBaHUN
rporvBopeunii B mosviyesix Koncrmurynyionnoro Cyma PO v Esporterickoro Cyria
II0 IpaBaM dYejioBeKa II0 OIHOMY ¥ TOMY JKe BOIIPOCY IIpU PacCMOTpPeHVN
KOHKPETHOI'O I'PasKIAHCKOTO JeIa T10 ITpaBilaM, YCTaHOB/IeHHbIM cT. 396 ITIK PD.
B 1o xe Bpems, B oIMUMe OT Cyda IIepBOV WMHCTaHIMW Cy[eOHasl Koyulervis

» OpHako, 13 MNoctaHoBeHMna EBponelickoro Cyaa no npaBam YesoBeKa oT 2 okTabpa 2012 r. Aeno "Xyna npoTtms
PymbiHmmn" [Hulea v. Romania] (skano6a N 33411/05), cneayer, uto B ECMY cnoxunacb eguHoobpasHan cyaebHas
NpPaKTUKa, Ha ocHoBe MNocTaHoBneHUA Bonbloin Manatbl Nno geny MapKuHa.



OKPY>KHOTO BOEHHOTO Cy[a He MOCYMTaJIa HaJIdyie TaKOro 3aKOHOOATeIIbHOTO
1po0esia JOCTaTOYHBIM OCHOBaHMEM IS OTKaza MapKuHy B IlepecMOTpe ero
J1eJ1a TI0 HOBBIM OOCTOSITEITECTBAM».

OpHako, cyabl HepBOV ¥ BTOPOV MHCTAHLVM B BOIIPOCE O TOM, YTO
Ha/luyie  IIPaBOBBIX KOJUIM3MII ~ MeXAy IIPaBOBBIMM  ITO3ULVISIMU
Koncturynmonnoro Cyna PO wn ECIIY, me Bamser Ha paspelieHue
BOIIPOCa O IIepecMOTpe IT0 HOBBIM OOCTOSITEITbCTBAM.

To ectp, ommbouHOe cCyXdeHMe O TOM, YTO IIpVIMEHeHMe HOPM
MaTepUaJIbHOIO IIpaBa, YTO BXOOWUT B KOMITETEHLIVIO Cya IIPY pacCMOTPEeHU
IIpOIlecCya/IbHOIO BOIIpOCa O IIepecMOTpe II0 HOBBIM OOCTOSITENIbCTBAM,
IIpesuamymoM ObUTO cyXaeHMeM Toinbko Ilpesmamyma, a He cyma mepsont
VIHCTaQHLIVIVA

B npuHIMie MoXHO OBUIO Ha 3TOM 3aKOHYMTH [JaHHYIO CTaThIO,
IIOCKOJIbKY, Ha Halll B3IJIAL, BbIIIeyKa3aHHOI'O aHaIV3a BIIOJIHE JIO0CTaTOYHO,
JUI TOTO, YTOOBI c/ie/1aTh BBIBOM, O TOM, YTO Aesio 1o 3arpocy [Tpesumiyma
H0JDKHO OBITh ITpekpaitieHo B Koncruryimontnom Cyne Pd.

OnHako, ecTb HECKOJIBKO MOMEHTOB B 3arpoce [Ipesnanyma, KoTopele
MBI BCe )K€ XOTel Obl IIpOKOMMeHTMpoBaThb. B wactHocTM, Ilpesummym B
CBOEM 3aIlpoce yKasblBaeT, 4YTO «... B CHUCTeMe TI'PaXXIaHCKOIO
npoueccyassbHoro npasa Poccmrickonn  @emepanmy  IIOCTaHOBJICHVIS
Koncrpykumonnoro Cyna PP n Esponerickoro Cyaa HO IIpaBaM deloBeKa
PaBHO3HAUHBI PV pPeLIeHMV BOIpoca O IepecMOTpe BCTYHMBINNX B
3aKOHHYIO CWIy PpelleHuii IO TIpaXIaHCKMM [ejlaM [0 HOBBIM
oOcTosITeIIbCTBAM, O UeM CBUIIETEIILCTBYET cofleprkaHye ITyHKTOB 3 11 4 uacTut 4
cratby 392 ITIK PD».

Iloraraem, uro 3mech [Ipesumuym Bce ke ommibaeTcsl, TIIOCKOJIBKY €CiIv
cJlefoBaTh JIAHHOV JIOIVIKE, TO W IpaBoBble nosuiymn Bepxosroro Cyma PD
TaKkKe SBJIIIOTCA PaBHO3ZHAYHBIMM IIPABOBBIM IIO3MIIMAM  BbIIIEyKa3aHHBIX
CYyIOB, VICXOAA w3 TOro, uro B 1. 5 4. 4 ct. 392 ITIK PD mpaBoBble HO3MINN
Bepxosroro Cyma PP o0o3HaueHBI B KauecTBe HOBBIX OOCTOSTEIIBCTB,
SIBJISTIOIIVIXCSL OCHOBaHVIEM IS [lepecMOTpa Cy1eOHBIX PelleHL.

Ha camom fieste, Takoe cpaBHeHMe onmbouyHo. HecMoTpst Ha Oe3yciioBHO
VIMeIoIIeecst CXOACTBO 3HaudeHWs IIpaBoBbIX Hosvyi KoHcTuTyryoHHOro
Cyma P® wn ECIIY, opHako mpenmMer wcorenoBanvst ECIIY m
Koncturynmontoro Cyma P®, Bce xe pasuemi. Korma Mbl mbITaemcs
CpaBHVBaTh pasHble Bellyl, HaxXOMAIIVecs B PasHBIX IUIOCKOCTSIX, TO MOXKHO
JIETKO COBEPIIIATD OIIVOKY.

besyciioBno, m Koncrurymmonnsni Cym PP m ECITH oryxar mra
3amyThl OT HecrpasemymBocTy. Ho Kak crrpaseymso mvicart @pencvic bakon -
eCTb TPV WCTOYHMKA HeCIIpaBeIMBOCTVL: $BHOE HacwIne, 3JI0CTHOe
yJlaBjIiBaHVe B CeTM [0, IIpeyIorOM 3aKOHa W >XeCTOKOCTb CaMOIO



3aKOHa%,

M 'y Kaxmoro w3 CydoB CBoe  IIpe[jHasHaueHMe, TakK
Koncruryumonnsm Cypn P®  ycrpaHsieT sminb HecIpaBeJIMBOCTD,
BbIpa)KeHHYIO IIPUHATVEM HeKOHCTUTYLIMOHHBIX 3aKOHOB, BCSKasl ApyTras
HeCITpaBeJIMBOCTh, YKa3aHHas B XXasto0e B Korcrurynmonnem Cypn PO He
OymeT paccMoTpeHa, IOCKOJIbKY yCTpaHeHVe WHOV HecIIpaBeIMBOCTH,
KpOMe KaK BBI3BAHHOV HEKOHCTUTYLIMOHHOCTBIO 3aKOHOB, HaXOAWUTCS 3a
IpeeiaMyt KOMIIeTeHIIUV Cya.

ECIIY 3ammimaeT oT HeCITpaBeJIMBOCTHIO, BBI3BAHHOV HapyIlleHeM
rpaB 1 cBoOOI yermoBeka, 3armiriaemont Kornsenimern. Vl oH 3ammmiaer ot
BCeX TpeX MCTOYHMKOB HeCIIpaBeJINBOCTY, yKa3aHHbIX D.bakoHOM.

To curo, uepes xoropoe «rpocenBaer» ECITY xasto0sl, IpeqHasHaueHo,
YTOOBI He YIIyCTUTh M3 By HeCIIpaBeIMBOCTb BCsikoro pona. [Tpu stom Tot
dakr, UTO HecmpaBeMBOCTL OBUIA  OCYIIeCTBJIeHa Ha OCHOBaHMM
KOHCTUTYIIMOHHOTO 3aKOHa, He VCK/IIoYaeT BO3MOXKHOCTY HaJIbHEeVIIIero
BHVMATEJIBHOTO paccMoTpenms XastoOwl. [evicrsuresisHo ECITY, ycraHOBUB,
4yTO OBUIO BMeIIaTe/IbCTBO B 3allyiliaeMble KoHBeHIIMer IpaBa ¥ CBOOOABL
BHavaJle IIpoBepsieT ObUIO JIM BMeIIaTeIbCTBO OCYIIECTB/IEHO Ha OCHOBAaHWM
3aKOHa, a 3aTeM COOTBETCTBYeT JIM IIpMMeHeHHBII 3aKOH TpebOBaHIIO
«Ka4ecTBO 3aKOHa».

TornkoBaHMe BbIpakeHMs «ITpeIyCMOTPEHO 3aKOHOM» OBUIO TIIIAaTeIbHO
npoaHayupoBaHo B cymebHom mipaktke ECITY 1 cdopmyrmposaHo
crleftyrormM oopasoM (cM. 11.. 95 Iocranossienys bormbimon nasater ECITY o
nery «S. v Maprnep ripotis CoenyrerHoro Koposiescrsa» (S. and Marper v. the
United Kingdom) mno xajmobam NeNe 30562/04 w 30566/04): ECITY
HAIIOMVHAET, YTO B COOTBETCTBUM C €TI0 IIPOYHO YCTAaHOBMBILEVICS ITPAKTKO
dopMmyIpoBKa  «IIpeyCMOTPeHO  3aKOHOM»  IpedIchbiBaeT,  YTO
ocrlapviBaeMasi Mepa JOJ/DKHA, B OIpelie/leHHOM CTelleHy, ObITh OCHOBaHa Ha
HalIOH/JIPHOM  3aKOHOJATEeJIbCTBE M COOTBETCTBOBATb  IPVHIIVILY
BEpPXOBEHCTBa IIpaBa, — VIMEHHO 3TO SICHO yKa3aHo B Ipeambyiie EBpomnerickorn
KOHBEHIIVIV VI SBJIIeTC HeOTHeMIEMOVI COCTaBI IOV eI VI 3a1ad CTaTby 8
Esporierickonn koHBeHIm. TakmM oOpa3oM, 3akOH [O/DKeH ObITh B
HayleXalllell Mepe [OCTyIleH W IpefcKasyeM, TO eCTb, CpOpMYJIMpOBaH
JIOCTAaTOYHO TOYHO, YTOOBI TPaKIaHMH MOI — IIpU HeOOXOOVMOCTU C
HajyIeXxalriel IIOMOIIBI0 — COOOpa3oBbIBaTh C HUM CBOe ItoBereHvie. YToObI
YIOBJIETBOPSITH  3TMM  TpeOOBaHMSM, HaIMOHaJIbHOE IIPaBO  IOJDKHO
IpefycMaTpyBaTh HaPIeKalllyl0 IIPaBOBYIO 3allUTy OT IIPOM3BOJIA U
COOTBETCTBEHHO yCTaHaBIMBaTb C JIOCTATOYHOWM  SICHOCTBIO  IIpeJielIbl
IIOJITHOMOYWVA, ITpeoCTaBIeHHbIX KOMITETEHTHBIM OpraHaM BJIacTV, M IOPSIOK

30 bakon D. Besymikoe BOCCTaHOBJIEHVE HayK. Hospm OpranoH.
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mx peaymzatym (cm. L. 66 — 68 Ilocranosstenyst ECITY ot 2 asrycra 1984 roma
110 ety «Mastoys npotus CoenyHernsoro Koporescrsa» (Malone v. the United
Kingdom), Cepra A Ne 82; 11. 55 Ilocranosnenvst bosteiiont nastater ECITY o
neiy «Potapy mpotvs PymbHmi» (Rotaru v. Romania) 1o sxasto0e Ne 28341 /95,
ECITY 2000-V; u 1. 56 BbHIleykazaHHOro IlocraHosnenust bosbmon masaTer
ECITY o pernty «Amans [mpotus Llsermiapyi]» (Amann [v. Switzerland])).

Ho maxe BBIBOZ, YTO BMeIATEJILCTBO B IIpaBa M CBOOOIBI OBUIO
IIpeTyCMOTPEHO 3aKOHOM, He sBJIsIeTCsl OCHOBaHVeM [JI1 IIpeKpallleHVis
napHentrero anamsa ECITY, To ects He sBisieTcs wnoueBbM. bortee Toro, B
psane orydaes ECITY MoxeT cuecTb, UTO aHaM3 ObUIO JIM BMeIIIaTe/ILCTBO
«IIpeTyCMOTPEHO 3aKOHOM» ¥ He HY)KeH, KOIja YBUAWT HapyllleHue OpyIrux
KpUTepyeB, TaKVX KakK:

- «SABJISUIOCH JIM BMeIIATeJIbCTBO HEOOXOOVIMBIM B JIeMOKPATIUeCKOM
oOI11ecTBe W HeT»;

- IIpeCjIeIOBAJIO JI BMeIATe/IbCTBO B IIpaBa 3asiBUTENIelN «3aKOHHYIO
ejb»,

- COpa3sMepHOCTb MEX/1y YCTaHOBJIEHHBIMVI OIPaHYeHVISIMY V1 3aKOHHO
LIeJIBIO.

Tax nHanmpumep, B HemaBHO BblHeceHHOM [locTraHoBiIeHUM 1O JeiTy
«ABWIKVHa 1 apyrve npotms Poccurickont Pepepanym» ot 6 mronsa 2013
roga (PKasroba Ne 1585/09) ECITH dakTmueckn BeIHeC CyX[eHNe O TOM,
YTO MMeJIO MecTO HapylleHue cT. 8 KoHBeHIIMIM, Ha OCHOBaHUM TOTO, YTO
OTCyTCTBOBaJIa HEOOXOIVMMOCTb BMeIllaTeJIbCTBA B [JeMOKpPaTUYeCKOM
oO111ecTBe, He CTaB OLIEHMBATH C TOYKM 3pEHMS «IIPeTyCMOTPEHO 3aKOHOM»
IIOZIpOOHO.

Hano ormetuth, uto B IlocranoBiieHnmm bosbrion Ilasmater ECITYH
OTHMM W3 KJIIOYEBBIX MOMEHTOB, KOTOPBII CUYell HeoOXOOMMBIM
aKIIeHTMPOBaTh BHMMAaHME OBUIO TO, «...YTO 3asIBUTEIIb, CIIYKWUBIIUI B
JTOJDKHOCTY OIepaTMBHOIO JeXXYyPHOIO I'PYIIIbI 00eBOro yIpaBjieHVs, MOT
ObITh  3aMeHEH [pPyIMMM  BOEHHOCIyXalllMy  JIo0oro  Iosa.
3HaMeHaTeJIbHO, YTO OA00HbIe JOJDKHOCTY B BOVICKOBOVI YacTV 3asiBUTEIIS
YacTo 3aHMMaJIV BOEHHOCTY>Kalllye-)KeHIIIVHBI VI YTO €ro CaMOr'o 3aMeHsUIN
NPV VICIIOJIHEHUM ero O0s3aHHOCTell BOeHHOCIYyXKalll/e-KeHIIVHbL. B To
Ke BpeMsl BOEHHOCTIYKalle-KeHIIVMHBI MMeI Oe3yCJIOBHOe IIpaBO Ha
TpexJIeTHUI  OTIlyCK IO yxodgy 3a peOeHKOM. 3asBUTeIb B
IIPOTMBOIIOJIOKHOCTh 3TOMY He VMMeJI TaKOro IIpaBa TOJIBKO IIOTOMY, UTO
ObUI MyXXYMHOW ¥, TaKMM 00Opa3oM, Hoaseprajicsd OVCKPUMMHALIMM II0
IIPU3HAKY I1oj1a»3l,

31 CyntaHoB A.P. KommeHTapwmit K noctaHoBneHUto EBponelickoro Cyaa no npaBam YesioBeKa Mo Aeny « ABUIKMHA U
Apyrue npotms Poccuitckont eaepaumn»//MeskayHapoaHoe npasocyame. 2013. Ne 3. C. 25-30.



To ectp, 3mece wioueBbIM ObpUIM paKTHMUecKMe OOCTOSTEIbCTBA,
KoTopble He ObuM oreHeHbl B Omnpenenennn KoxcrurynmonHoro Cyma
P®, nockosbky Koncrurynmonnsm Cyn PO Bce e cy[ mpaBsa, a He dakTa.

CoOTBeTCTBeHHO, HBITasACh IIPOTVMBOIIOCTABUTH IIPaBOBbIE ITO3WLIVIV
Koncrurynmonnoro Cypma PO wn ECIIY B cBoem 3ampoce Ilpesummym
IIPOCTO OYeHb CWIBHO «He [oroBapuBaeT» W WCKaXkaeT peaIbHble
IIPaBOOTHOIIIEHNS, CO37IaBasi ITPoOJIeMy «3aKOHOZATEJIbHOTO IIpoleria B
peryJimpoBaHUM DPOTUBOpeunii Mexay mpaBosbiMy nosuuviamMn ECITH m
Koncrurynmonnoro Cyma P®», m 3aTeM ocrmapmBas 3TOT IIpoOern B
Koncturynmonnsmr Cyn P®. To ecrs, sampoc Ilpesmnmuyma B maHHOM
cJIy4ae - 3TO He IIPOCTO 3allpocC B IOpsKe aOCTPaKTHOIO HOPMOKOHTPOJIS,
a cKopem IIpockba O BOCIIOJIHEHUM ITIpo0esia, He MMeIOIIero 3HaueHms IS
paspeliieHys BOIIpoca O IIepecMOTpe 10 HOBBIM OOCTOSTEIILCTBAM.

HacramBag Ha HajmM4uy HeIpPeOomOJIVIMBIX IIPOTMBOPEUYMII BCeraa

MO>KHO ITOIIACTh B HEYIOOHYIO CUTYaLMIO, KOTZa KTO-TO IIPOCTO ITOKaXKeT,
YTO CYIIIEeCTBYyeT B3amMMoIpuemieMoe pelileHre. KoHeuHO ke, BceM 0XOTa
OBITH TIpaBBIMI, HO OBITH HMPABBIM «BO UTOOBI TO HU CTAJIO» - 3TO TTOIXOL,
OuYeHb HeIIPaBOBOIo YesioBeKa. UesloBeK, y KOTOPOro JI0CTaTOYHO IIPAaBOTHI,
MOXXeT IPWU3HAThb CBOIO HENPaBOTYy ¥ COIVIACUTBCA C TeM, YTO MOXKET

CyILeCTBOBaTh B3aMOIIpVieMIeMoe peleHue.

Kak MbI yxXe BbIlle ykaspiBasv, MuHoOopoHs! Poccuu paspaboTtaiio
3aKOHOIIPOEKT, HpeAyCMaTpUBAIOIINIL IIPaBO MY)KUMH, IPOXOMAIINX
BOEHHYIO CJIYKOy IO KOHTpakKTy, Ha OTIIyCK IO yXOmy 3a pebeHKOM a0
AOCTVDKeHMs MM 3 JieT. DTOT HOKYMeHT pasMellleH Ha denepaibHOM
IopTajie IIPOEKTOB IIPaBOBBIX aKTOB*. To ecTb, IMOKa HEKOTOpPBIE CVUIbI
IIBITAIOTCA ~ pacKauMBaTh JIOOKY  paccKasaMy O  «HeIpeMUPUMBIX
npoTusopeunsix», 3ampocamut B Koucrturyumonnsmi Cyn PO - npyrue
VIYT, KaK co3daTh YCJIOBMS JUIA  B3aMMOIIPMEMIIEMOIO  PellleHVs
IIpO0IIEMBI.

KwsHb npet Briepen.

CysnranoB Anpap PycraMmoBud, HadaIbHUK [opuandeckoro yrpasieHus OAO
«HwxHekaMckHedTexM», cyabsi TpeTemickoro sHepreTM4eckoro cyga, wWieH
Accolyanym 110 yJIydIleHUIO XM3HY 1 00pa3oBaHMs
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