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Odparnaa cnaa neiicrBusA aRTOB
NPABOCYIHA 0 NPHIHAHAH

HEeSAKOHHLBIMMN

HOPMATHBHbBIX ARTOB

Byproe A., mazucmpanm Jenapmamenma npaga Dccexckoeo Yuusepcumema (Konvecmep, Berurxobpumanus)

U3 ananuza peiicTBYIOIIEro 3aKOoHOXAaTENIhCTBA
CIIelyeT, YTO BCe CYIHI, COCTABIAIONIME CYOeGHYIO CHC~
TeMy PO, 3a uckmoyeHreM MUPOBBIX cyaeil, o61agaioT
MNONTHOMOUMAMHU Ha OCYINECTBIICHHE HaJA30pa 3a 3aKOH-
HOCTbIO HOPMATUBHBIX akToB. CyZ JiaeT HOPMaTUBHOMY
aKTy IOPHAMYECKYIO OILIEHKY, KOTOpas 3aKJI04aeTcs B
TOM, 4TO OCNOPEHHBIM HOPMATUBHEIN aKT sBIsAETCA
HE3aKOHHBIM U HapyHIaIOIIMM IIpaBa HeolpeleIeHHO-
ro Kpyra Jiull, ¥ OpU3HaeT akT HelelcTryromum. Tako-
ro pola aKThl NPaBOCYNUS OKa3bIBalOT BIMAHUE HE
TOABKO Ha MPaBOBOI CTATYC CTOPOH PACCMOTPEHHOTO
Jena, B HacTosiee BpeMs, HallpuMep, olnpeaeieHue
aIMUHUCTPATUBHBIX NpaB M 00sg3aHHOCTEH I'paXjaH B
obnacTy pa3pellMTeNbHOM, TaCTIOPTHON M OXpaHHU-
TEJILHOW CUCTEM aAMUHHCTPATHBHOIO IpaBa He TIpel-
CTaBJISIETCS, BO3MOXHBIM 6€3 yyeTa akTOB NpaBoCyaus.
AKTHI TIPABOCYAUSA SBIAIOTCA MCTOYHMKXAMY afMUHU-
CTPaTMBHOTO NpaBa B YaCTHOCTH ¥ IIpaBa B LenoM!.

W3 conepxanug 4. 5 ¢t. 195 AIIK P®? cuenyer,
4T0 apOUTpaXHhBli CyN BIpaBe JIMIIb OTMEHUTh HE3a-
KOHHBEIH HOPMaTUBHEINA aKkT — MPHU3HAThL €ro He ToAJie-
XaluM NPUMEHEHUIO ¢ MOMEHTa BCTYTIJICHUSA B 3aKOH-
HyI0 cuiy pelieHus cyna. B 4. 2 ct. 253 T'TIK P®? no-
3ULMS 3aKOHOJATENs BhIpaXeHa HECKOJIbKO HHaye —
CYA NPU3HAET HOPMATUBHLIA NPABOBOW aKT HEHEHCTBY-
IOIUM CO JHS €ro NMPUHATUS (aHHYJIUPYET) UIH HUHOTO
YKa3aHHOTO CYIIOM BPEMEHHM.

B 3aKoHOAaTEeNLCTBE OTCYTCTBYIOT KPUTEPUHU, OIT-
penesiflole MOMEHT YTpaThl HOPMaTUBHOIO IIPaBOBO-
ro aKTa IOPUMAUYECKOM CHUJBI B CBA3H C NPU3HAHUEM
MOCJIEIHETO HE3aKOHHBIM pellleHneM cyna: (1) ¢ Mo-
MEHTa BCTYIUICHUSI B 3aKOHHYIO CHJIY HOPMATUBHOTO
NMpaBOBOTO akTa (HymaumouKauua), (2) ¢ MOMeHTa
BCTYINIEHUS B CHJIY aKTa npaBocynust (3) wiM ¢ ornpefe-
JICHHOTO CYJOM MOMeHTa B OyaymieM. B Hacrosuieit pa-
60Te OTBETUM Ha BOIMPOC O IIOJHOMOYMIX Cyda Ha aH-
HyIMpOBaHUE HOPMaTUBHOIO MPaBOBOroO aKTa.

HecMotps Ha npsMoe ykazaAue B 4. 2 cr. 253 I'TIK
P® Ha nonHOMOYME aHHYNUPOBATH HE3aKOHHEINH HOP-
MaTUBHBINA aKT, B HacTosimee BpeMs BepxoBnurit Cyn
P® nuiub orMeHAeT TakoBoii. Ilpu 5ToM Hennas cuu-
TaTh CYAEOHYIO NIPAKTHKY IO STOMY BONPOCY YCTOAB-
nreica. IlepronauansHo BepxosHuiit Cyn PP paccmar-
pUBaj 3aKOHHOCTh HOPMATHBHBIX aKTOB, OTMEHEHHBIX
[0 AaTHl CyAcOHOro 3acefaHus NMPUHSIBLIIUM €Tro opra-
HOM C BHIHECEHMEM DEIIeHUsT O MPU3HAHUK HEe3aKOH-
HbIM HOPMaTHBHOIO aKTa C MOMEHTa €TO NPMHATHUS.

Iozuuus BepxoBHoro Cyma P® zaxmioyanach B cieay-
oimeM. IIpu3HaHne CyIOM HOPMATUBHOIO aKTa He3a-
KOHHBIM BJICYET IPU3HAHUE ITOTO aKTa HeAeHCTBYIO-
IIMM CO JHS NPUHATUSA TakKoBoTo. BHIBOA cyia B peso-
JIIOTHBHOM YaCTU pelleHUS 00 YHOBNETBOPEHUM 3adB-
JieHHus (XanoObl) O NMpU3HAHWH HOPMATHBHOIO aKTa
HeNEeUCTBUTEILHEIM 10 MOTHBaM IIPOTHBOPEYUS EIO
3aKOHY O3HAYaeT, YTO OCNOPEHHEIN HOPMATUBHEIH aKT
HE NopoXnaeT (He BAEYET) IPaBOBBIX MOCHEICTBUI CO
IHS M3JaHUS ¥ He MOMJIEXUT MPUMEHEHUIO, YTPATUB
IOPHIMYECKYIO CHITY, YTO TaKXKe YKa3sBaIOCh B PE30JIio-~
TUBHON yacTu pewmreHus cyga®. Tak, Bepxosusiit Cy-
I P® B pewtenuu ot 5 auBaps 1998 1. «Ilo xanobe mpe-
sugenTa Oepepallny NpodCco30B aBUALMOHHEIX JUC-
netyepoB Poccuy Ha mpukas PejepaabHOM aBUALUOH-
Holt cyx06s1 Poccuu Ne 176 ot 27 aBrycra 1997 ri» yka-
3aJ1, YTO GakT OTMEHBI TOCYNAPCTBEHHEIM OPraHOM
HOPMAaTHUBHOTO aKTa (IO BBIHECEHMS pelieHHd Bepxos-
oM Cynom PO) caM no cebe He MOXET CIYXHUTh OCHO-
BaHHEM VIS 0TKA3a B IPU3HAHUM 00XaNOBaHHOTO HOp-
MAaTHBHOIO aKTa He3aKOHHBIM, IIOCKOJIEKY HOpMaTHUB-
HEII akT OBIJ1 HalpaBJeH AN MCITOJIHEHMS IIOCE MO-
MeHTa TIPHHIATUSA U JO MOMEHTA OTMEHH M MPU3HAHU
JAHHOrO HOPMATHBHOIO NMPaBOBOTO aKTa HE3aKOHHBIM
(neseiicTByIOIINM) co OHA ero usnanus’®. IlpuseneH-
Has no3uuua BepxoBHoro Cyna P® B nmonHoit Mepe co-
OTBETCTBYET HENH OCYLICCTBACHUS IPaBOCYIUS — He
TOJILKO MpeRoTBpaliceHUe Oyaymux (BO3MOXHEIX) Ha-
PYUIEHUWIf, HO M BOCCTAaHOBJACHUE YXe HapyIleHHBIX
npaB. «YTOBK! IOJHOCTHIO YCTPAHUTb TONYUIEHHBIE Ha-
pylIeHMs NpaB U CBOOOA rpaxpaHuHa, cyay Heobxo-
JIMMO YKa3aTh B PE30JIIOTHBHON YacTU pelIeHus Ha To,
YTO HOPMATHBHO-IIPABOBOM aKT ABJAETCS HE IMOPOXIa-
IOLUM IPaBOBbIE MOCHEACTBUA ¢ MOMEHTA NMPUHA~
THus»®, TakuM o6pa3oM, HecMOTpS Ha Mpobena B npaBo-
BOM DETy/IMpOBAHUHU BONPOCA O IOPUIMYECKOM Cule pe-
LIEHUH# CYXOB IO AeliaM O NMPU3HAHUM HOPMAaTHBHOIO
aKTa He3aKOHHBIM, CYIBl B MOTHBMPOBOYHOM YacTH pe-
IUeHUS UPU3HABATU HE3aKOHHBINT HOPMaTUBHEIA akT
HEeAeHCTBYIOIAM ¢ MOMEHTA €ro U3JaHus, APYTUMH
CNOBaMHM, aHHYJIMPOBAJIH,

IlpencraBnaseTcsa, 9YTO B CBA3U ¢ npuHATIEM Ilo-
cra”Hopienus Koxcrutyuuonnoro Cypa PO ot
16 mong 1998 . Ne 19-IT «ITo geny o TOIKOBaHUH OT-
JeNbHBIX MOJIOXeHMH cTareit 125, 126 u 127 Kounerury-
uun P®»7 Bepxosusbiit Cyn PO caenan oxHO3HaYHEL
BBIBOI, UTO MCXONS M3 cMbicaa codepycanus 3akoHa PO
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«06 06:XanoBaHUU B CyX AeHCTBUI M pElIEeHUH, Hapy-
WAOMIMX NMpaBa U ¢cBOGOIH rpaxmad» oT 27 ampens
1993 . Ne 4866-1 (B pen. PeaepansHOTO 3aKOHA OT
14 nexabpa 1995 . Ne 197-®3) npenmeToM. cyae6Horo
06XaJTOBaHKA MOTYT BRICTYNATh JUIIb TAKHUE NPAaBOBHIE
aKThl, KOTOpHIE Ha BpeMA UX 00XanoBaHUs B cylieGHOM
NMOpANKE WM PAaCCMOTPEHUS 3asBJICHHBIX TpeGoBaHUM
I10 - CYIIECTBY SABISIOTCS HEUCTBYIOIMMM M BIEKYIIHMU
HapylleHMe rpaxXIaHCcKuX IpaB U cBobon, Tpebyoliee
cyne6HOTO IpecevyeHuds.

Vxazannas nosunus Bepxosuoro Cyna PO cosna-
Jla PaKTUKY NMpeKpalleHUs: MPOU3BOJACTBA IO AEIY,
KOIZa B XoJ¢ MOATOTOBKH K CYNeOHOMY 3acelaHuIo OC-
TIOPEHHBI HOPMATUBHABIM aKT OTMEHSJICA NGO B HETO
BHOCHJIUCh COOTBETCTBYIOLIVE U3MEHEHHUS M JOTOJIHE-
HUS, IPUHABIIMM ero opradoM. B nepuon ¢ 13 asrycra
1999 1. no 16 auBaps 2001 r. Bepxosusiii Cyx PO npe-
KpPaTHJI NPOU3BOJACTBO 110 LIECTH HeNaM O NMPU3HaAHUM
HE3aKOHHEIMM HOpMaTUBHEIX akToB MBJ/] P®. Hu B
ONHOM M3 CJIyYaeB IpeKpalleHHWst TPOU3BONCTBA MO
neny Bepxosubiii Cyn PD He cocnayics Ha KOHKPETHYIO
HOPMY 3aKOHA, YCTAHABJIMBAIOUIYl0, YTO HOPMAaTHMBHBIH
aKT, [IPeKpaTHBIIUIA CBOe AeHCTBUE A0 PACCMOTPEHHUA
€ro B CyAe, HE MOJUICXKUT PacCMOTPEHMIO, OTPAHUYH-
BIUMCE JUIIL OOMIMMH ¢pasaMu «MCXOAA U3 CMEIC/IA
COiepKaHMs 3aKOHa», <10 CMBICTY 3aKOHa», «B COOT-
BETCTBUH C 3aKOHOM», «COIVIACHO HeICTBYIOLIEMY 3aKO-
HOIATEIBbCTBY»; «COIVIACHO 3aKOHONATENLCTBY PD»’,

Tak, 19 okta6psg 1999 r. 6pUI0 IpEeKpalIeHO NPOM3-
Bogcteo «Ilo meny ro xano6e M. A. Mopo3zosa o npu-
3HaAHMM HeaeHcTBUTENBHBM 11, 22 MHCTpYKUHU

«O mopsnaxe Bo3MelleHUS yuiep6a B ciaydae Tubenn

(cMepTH) WX NPUYUHEHHA YBEUbS COTPYAHHMKY MUIM-~
LMK, a Takxe yiep6a, MpMYMHEHHOTO MMYIIECTBY CO-
TPYAHMKA MUIMLUHU», YTBEPXKACHHON TIpUKa3OM
MBI P® ot 31 mas 1993 . Ne 260! (B pen. Ilpukasa
MBI P® ot 25 ausapa 1994 r. Ne 25!''). MBI PO npu-
HAT HOBHIHA TipUKa3 15 oxrsa6psa 1999 & Ne 8052, 15 me-
Kabpa 1999 r. Gpinio mMpeKpalieHO IPOU3BOACTBO
«ITo neny mo xano6e Y. B. [TaHyeHKO 0 NpU3HAHUM
He3akoHHBIM 1. 1.7. mpukasa MBJ] P® ot 31 uions
1995 Ne 292 «O BHeceHHWM M3MEeHEHHUH U HOIMONHE-
#uil B HopMaTuBHEIE akThi MBIl P®»", ycraHasnnBa-
JIOUIEr0 OCHOBaHMSA NMPHOCTAHOBJIEHUA BBIILIATH J€-
HEXHOI'O JOBONLCTBHSA COTPYAHHKAM MWIMLUHU. Takke
15 nexa6ps 1999 r. npexpameHo peno «Ilo xanobe

" A. P. Pese o npu3HaHuu He3aKoHHBIM . 13.8. HHCT-

pykuuu «O nopsanaxke npuMmeHeHus Ilomoxenus o
cnyx6e B opraHax BHyTpeHHHX xen Poccuitckoit ®Oene-
palun», yTBepXaeHHoi nmpukazoM MBI P® Ne 300 ot
25 wions 1993 r.'* OcnapuBaeMble IMOJIOXEHUS HOCTE-
JHMX ABYX IIPMKA30B YTPATWIH CHJIY B COOTBETCTBHMH C
npukazoM MBJ P® ot 14 gexabpsa 1999 . Ne 10375,
16 ausaps 2001 r. Bepxopnriit Cyn PO npexparun
npoussoncTeo no xanobe II. I. Mypaiuesa o TipusHa-
HMY HE3aKOHHBHIM a63.2 1. 6, m. 19 u . 20 B yacTu
CJIOB «yBOJIBHEHME M0 Gone3Hu» MHCTpyKuMu o mo-
PANKe BO3MEUICHHS yiep0a B ciydae rubenu (CMepTH)
WM TIPUYMHEHUS YBEUbs COTPYXHHKY OPTaHOB BHYT-
PEHHMUX JIEJ], 2 TAKXe yiepba, MPUIMHEHHOTO UMYILe-
CTBY COTPYAHHKA OPraHOB BHYTPEHHMX HeJd WIH €ro
OMu3KMX, yTBepXlIeHHOW npukazom MBI P® ot
15 okrabpsa 1999 r. Ne 805, TIpukazom MBJ P® or
11 auBapa 2001 & Ne 107 B ocnapuBaeMble 3assBUTENEM
nonoxeHus VHCTpYKUMY BHECEHB! U3MEHEHUS M HO-
MOJIHEHUS, NPeRYCMaTpUBaAIOUIME BOSMOXHOCTD BHI-

. NPOW3BOACTBO N0 JENAM, BLITEKAIMHM H3 NYGAHYHBIX NPABOOTHOWEHM - - -

IJIATH, EAMHOBPEMEHHOTO mocobus B pa3Mepe MSATH-
JIETHETO BPEMEHHOTO COAEPXXaHMA NMPU YBONBHEHUHU
COTPYAHHMKA M3 OPraHOB BHYTPEHHHUX el [0 OrpaHu-
YEeHHOMY COCTOSIHHMIO 3J0pOBhA B cjyyae NOJIyYyeHUs
TEJIECHOTI'O IMOBPEXACHMs NPH TIPOXOXIEHUHU CIYXKOBI.
Kak cneayer M3 NpUBEAEHHBIX TIPUMEPOB, U3MEHEHUA
B ocriapMBaeMble HopMaTuBHbie akThi MBI PO® BHOCH-
nuch 32 1, 4 u S aueit go maTel cyneGHOTO 3acefaHusd.

PaccMoTpuM IpakTHKY IpexpaiteHusd BepxoBHEIM
Cynom PO npoussojcTBa no AejlaM IO XoJaTaiicTBaM
MBI P® B cBg3H C OTMEHON OcIiapuBaeMbIX TI0JI0Xe-
HMI HOpMATHBHBIX aKTOB C TOYKY 3peHUA KOHCTHUTY-
LIMOHHOrO NpaBa rpaxiaH M opraHU3auMi Ha cyRe6-
HYIO 3alllMTy OT HENMPaBOMEPHBIX ACHCTBUN OpraHoB
myGJIMYHOMR BNACTH.

B cooTBetcTBUM cO cT. 46 KoHcTuryuun PO kax-
ABIA MMeeT MpaBo Ha 06XaJoBaHUE HOPMaTHBHOIO
aKTa, MOBJIEKIIET0 HApYUIEHHE ero INpas, HE3aBUCHMO
OT TOTO, NIPEKPATUIOCH JIM HapylUeHHe ero NpaB Ha MO-
MEHT PacCMOTPEHUS eNa B cyfe. B MpHBEIeHHbIX TIpH-
Mepax pacCMOTpEHHME XanoO 3asBUTeNei 1Mo CylecTBY
MOBJIEKJIO OB pellieHHe BOMPOCOB O 3aKOHHOCTU Aei-
cTBMA MUHMCTPa BHYTPEeHHMX JeNl B YaCTH U3NaHUA
ocrapuBaeMBIX TTPUKA30B, a B Cllyyae IPU3HAHWA TaKUX
JefiCTBUI HE3aKOHHEIMU — BOIPOC 06 OTBETCTBEHHOC-
TH 32 H3MaHUE NPUKA30B, HE COOTBETCTBYIOIIMX POC-
CHICKOMY 3aKOHOJATENLCTRY. BoJiee Toro, TonbKo pe-
HIeHME Cya O NIPU3HAHMHM OCTIOPEHHOTO HOPMATHBHO-
ro aKTa He COOTBETCTBYIOLIMM 3aKOHY ¢ MOMEHTa ero
MPUHATHS (aHHYJHUPOBaHME) MOXET CTaTh OCHOBaHM-
€M BO3HMKHOBeHHs obszannocty MBI P® no Bhira-
Te MaTepMaJbHOTO yluepba. B ciydae xe oTMeHbI HOp-
MaTMBHOro akTa MUHMCTEPCTBOM HHM OIHO M3 yKa3aH-
HBIX TIPABOBRIX IIOCJEJICTBMI He BO3HUKaeT. besycnos-
HO, CyIleCTBOBaHUE APYroro BapMaHTa BOCCTaHOBIIE-
HUS HapyIIEHHEIX NMpaB — obpameHue B pailOHHBIA
Cyll, KOTOPHI MOXET APHU3HAThL NeHCTBUSA HE3aKOHHBI~
MM, OCHOBaHHEIE Ha OTMEHEHHOM BITOCJCACTBUM HOP-
MaTHBHOM aKTe, He NpHMeHUB TakosBoro. Ho «mo-
CKOJIBKY peub MAET B TOM yucie o6 aktax demepaabHbIX
OpraHoOB rocyJapCTBEHHOMN BJIaCTH, HE KaXIblil paiioH-
HBI# CYAbLA Ha 3TO peUIMTCHI. A MOCKOJBKY aKT OB OT-
MEHEH, HO HE B CBAI3M C TeM, UYTO OH HE3aKOHHBIM, Ipo-
Leaypa «HENPUMEHUMOCTH» CYHIECTBEHHO 3aTpYRHS-
erca»'®, Takum o6pa3soM, TOJBKO pellieHUs cyna, obna-
JalolIde CHIOM MCTOYHMKA MpaBa, UCKIIOYAOIHe U3
CHCTEMHBl afMUHUCTPATUBHOIO IpaBa He3aKOHHBIE
HOPMEL C MOMEHTA UX NPUHATUA, TIO3BOJKIOT MOJHO-
CThIO BOCCTAHOBUTH HapylLICHHEBIE IpaBa, NPUBAECYL
BUHOBHEBIX K OTBETCTBEHHOCTH, IIPEJIyCMOTPEHHOM 3a-
KOHOM.

Heo6xoauMo pa3nyaTh OTMEHY HOPMAaTHBHOTO
axTa oT ero aHHynuposanusd. CyniecTBoBaHUE IOCHE~
JIHETO JUKTyeTCS O0S3aHHOCTBIO FOCYHApCTBa B JIMLE CY-
IeGHBIX OPraHoOB IO 80CCMAHORACHUI0 HADYIHEHHBIX
npas. To/lbKO aHHYJINPOBAaHUE HE3aKOHHOTO HOPMATHB-
HOTO aKTa BJIEYeT NOJIHOE BOCCTAHOBJIECHHE HapyLIeH-
HBIX TIpaB IpaXfaH, BO3SMOXHOCTb NpebsABICHUs HCKa K
rocyJapcTBy O BO3MEUIEHUH MaTepHaJIbHOro yuepba
(ct. 53 Koncrutrynuu P®d), npusnedyenmre rocyaapcTeeH-
HOTO CJIyXalllero, MOATUCABIIETO He3aKOHHBINH HopMa-
THUBHBIA aKT K HUCHUIUIMHADHON OTBETCTBEHHOCTHU
(ct. 7 @3 «O6 obxanoBaHUH B Cy[ NEUCTBUI U pellICHUH,
HapyIIaloUIMX paBa ¥ CBOGOABI IpaxaaH»)y.

Ilo MeHbIIEH Mepe MONOXEHUS WECTH IIPUKa30B
MBI nonxHb GbUIH GBITL HCKITIOYEHB! PENIEHUIMU
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« NPOHIBOJICTBO 1O AENAM, SHITEXANWHM W3 NYBAHYHBIX NPABOOTHOWIERKMH -

BepxosHoro Cyna P® u3 cucTeMbl HOpM aIMUHUCTDA-
THUBHOTO MpaBa KaK HE3aKOHHBIE ¢ MOMEHTA MX MpPHHI-
THg. O CyIEeCTBEHHOM Das3IUYMy IpaBOBHIX ITOC/IEN-
CTBUI OTMEHH HOPMATMBHOIO aKTa M IPU3HAHUS €ro
He3aKOHHBLIM oTMevan [Inenym BepxosHoro Cyna-
P®O®. AHanOTHYHYIO TOYKY 3pEHMA MOXHO HalTH U B
JOKTPUHE aIMUHUCTPAaTHBHOIO IIpaBa,

Tax, J. Tarmmurad, onuceiBag cucreMy CyneGHBIX pe-
LIeHUH, UMEIOIUXCS B PACHOPSDKEHHH 3alaaHEIX CYIOB
IIpM [IEPECMOTPE aIMUHUCTPATUBHOTO NEICTBHS, BhIE-
JIAET TaKylo Mepy, KaK aHHYJIMpOBaHe AelCTBUSA, Hau-
6oJiee 4YacTO MUCIIONB3YEMYIO ITPU CyaeGHOM Hanzope, Co-
CTOSIILYIO U3 NMpHUKa3a Cyla, OObABIAIONETO AAMUHHKCT-
paTUBHOE JECTBHE HE3aKOHHBIM Y He MMEIOIINM JOpH-
nudeckoit cunnr?'. J1. Tamnuran orMedaeT ABa BOMpoOcCa,
KOTOpEIE MOTYT BO3HUKHYTH TP aHHYJIMPOBAHUU aiMH-
HUCTPaTMBHOIO NEHCTBUS: BO-TIEPBBIX, C KAKOTO MOMEH-
Ta AeHCTBUE SBJIIETCS aHHYTMPOBAaHHLIM — C MOMEHTA
€ro OCYIUECTBJCHUSA WIM C MOMEHTA IIPUHATHSA CyHeo-
HOTO DEIUCHMS; U, BO-BTOPBIX, €CJIN JCHCTBHE HE3aKOH-
HO € CaMOTO Hayajia, COXPAHAIOTCS JIY TIPM 3TOM IOpHIH-
yecKue MpaBa U O0S3aHHOCTH, BOSHUKIIME U3 MPearo-
JIOXCHHUS, 9TO JaHHOE aAMUWHUCTPAaTHBHOE ACICTBUE 3a-
KoHHO0?? OtBeT Ha 06a BoIpoca HaeTcH CIEHYIOIMIA:
NPaKTUYECKU TIPUKa3 00 aHHYJIHPOBAHUU OJXHOBpPEMEH-

HO ABNAeTCd NPU3HAHUEM HE3aKOHHOCTH afMHUHUCTpA-
TUBHOTO AEHCTBUSA C MOMEHTA €r0 OCYILECTBICHHS, U3
Yero CefiyeT, 4To AeHCTBHe HUKOTAA He HMENO 3aKOH-
HO# CHIHI®, '
. [To cyTu Taxoro Xe MHEHHS NpPUICPXHUBAECTCH
10.H. Crapunos, paccMaTpuBasg 3TOT BOIIPOC C IIPO-
LeccyanpbHOM Touky 3peHus. OH BRICKAa3biBAETCS O He-
AOITYCTUMOCTH TpeXpallleHus NpPOU3BOACTBA 10 XaJo-
Oe B ciyyae IPUM3HAHUS OPraHOM YIIPaBIECHUS WU JOJI-
XHOCTHBIM JIMLIOM OGOCHOBAHHOCTH 3asBJIEHHBIX
TpaXIaHUHOM TpeGoBaHMIi, Mpeaiaras OLCHUBATh Ta-
KOe NPU3HAHUE KaK OJHO U3 JOKA3ATENRCTB IO HENYy ¥
BHIHOCUTE PEIIEHHE C YYETOM BHISCHEHHBIX OGCTOS-
TenpeTB No meny*. Ilpencrasisercs, 410 OTMEHY HOp-
MaTHUBHOTO aKTa OPraHOM,' €ro IMPUHSBILYM B IIpolecce
NOATOTOBKM K CyNeGHOMY 3aceNaHUI0, CYI HOJIKEH
OLIEHUBATh KaK MpU3HaHUE rOCyHapCTBEHHBIM Opra-
HOM MJIY JOJIXHOCTHBIM JIMI{OM OGOCHOBaHHOCTH 3a-
ABJICHHBIX TPAXIaHMHOM TPeGOBAHUIL M BRIHOCUTE pe-
IICHUA 10 CYIIECTBY C yYETOM IPYIHX OGCTOSTENHCTB
no peny. HermocpencTBeHHO 3a NMpU3HaHME HOPMATHB-
HOTO aKTa He3aKOHHBIM M HeCeHCTBYIOLUM CO THA U3-
JaHus BeictynaeT A.QD. M3Bapuna B CBSI3M C TEM, UTO
«HE3aKOHHBIE aKThl NIPUMEHINUCH, 3aTPOHYIN UHTEpE-
CHI IPaXJlaHMHA, U OH 3a 3aIUTON obpaTwica B cym»®,
BriBos 0 HEOOGXOXMMOCTH MPUIHAHKUS HOPMATHUB-
HBIX aKTOB HE3aKOHHHIMM ¢ MOMEHTa UX NPUHATUS
KOCBEHHO BBIBOJIMTCS M U3 NMpaBoBOi mo3uuuu Bep-
xoBHoTo Cyna P® o HelpuMMeHUMOCTH K XajtobaM o
NPU3HAHUM HE3aKOHHBIMU HOPMAaTUBHBIX AKTOB CpO-
KOB MCKOBO# maBHocTH. Cuuraercs, uro «obpalleHue B
CyIl ¢ Xajno6oil 1Mo UCTeYeHUH TPEXMECAYHOIO CPoKa ¢
MOMEHTA BCTYIUICHUS B CHIY HOPMATHBHOTO IIPaBOBO-
TO aKTa He MOXET CIYXUTh OCHOBAaHUEM K OTKA3y B
YAOBJIETBOPEHNH XaJOGEl O MPU3HaHUY 3TOrO aKrta He-
3aKOHHBIM, NOCKOJIBKY HOPMaTHBHBIA ITPABOBOM aKT
COJACPXUT NpaBUNa MOBEACHUA, 00s3aTeAbHbIE I
HeoNpeAeIEHHOTO Kpyra JIUL, pacCYUTAHHEIE Ha Heo-
JHOKpaTHoe IIPUMEHEHME U OeHCTBYIOLINE HE3aBUCH-
MO OT TOTO, BO3HUKIIH WU MPEKPATHINCH KOHKPETHEIE
TIPaBOOTHOILEHHUS, TIPEAYCMOTPEHHEIE aKTOM»?S,

Heo6XonuMOCTh aHHYJTUPOBAHUA HE3aKOHHOM
HOPMBI NMpaBa BBITEKAET U3 HOPMATUBHOCTMU aKTa.
B cBsi3u ¢ TeM, 4YTO HOPMAaTUBHEIH akT, Kak IpaBWIo,
COICPXMT NpaBUNa MOBEACHUA, PACCUNTAHHBIE Ha
HEOJHOKpAaTHOE MPUMEHEHME, a KPYT JIMIl, Ha KOTO-
PHIX PaclpoCTPaHAETCS HOPMAaTUBHEIN akKT, He omnpe-
HeNeH, NpaBa TPaXxAaH MOTYT HAapyllaThCcd HEONHOK-
paTHO, KpyT NOCTPAJAaBIIUX JIHI He OTpaHUYUBaAETCA
TeM (Temu), KTO obpaTwica B cyld. PacnpocTpaHeHue
JeHMCTBUA HE3aKOHHOTO HOPMAaTHBHOrO aKTa Ha OT-
HOULICHMS, BO3HUKIIUE JO NPU3HAHMUA €ro He3aKOH-
HBIM B CyAcGHOM IMOpSAKe, Ha JIMI, He gBJIAIOMIMXCS
y4acTHUKaMU cyaebHoro pasGupaTenbcTBa, NMPOTHU-
BOPEYHUT KOHCTUTYHUOHHOMY TIPUHIIHITY «BCE PAaBHBI
nepen 3aKOHOM M cyaom» (cT. 19). Ecnu noititk ot
IIPOTUBHOTO U NPEAIIOJIOXMUTE, YTO CYH BIIpaBe Hpu-
3HaTh HOPMATHUBHBIM aKT He COOTBETCTBYIOILIMM 3a-
KOHY TOJILKO C MOMEHTA BCTYIUICHUSA B CWIY peuie-
HUA CyHa, TO HEM30EXHO HampaluBaeTcsl BHIBO/, 4TO
OIMH M TOT Xe aKT SBJAETCH 3aKOHHBIM ¢ MOMEHTA
ero NMPUHATUS A0 MOMEHTA BEHIHECCHMSA pelleHUd
Cyla M He3aKOHHBIM IIOCJle NMPUHATHA pelieHUs
cynaa.

IIpakruka Espormeiickoro cyna 1o rpaBaMm 4yejoBe-
Ka TakKe HeonHo3HauHa. Hanpumep, B menre X. nmpotus
Hanuu? 3agBUTENb XKaNOBAJICH, YTO 3aKOHOJLATENLCTBO
HJaHuu He paspeluacT GHOJIOTMIECKOMY OTIIY, HE COCTO-
sieMy B O6pake € MaTephio peGeHKa, 0oDOPMUTE OHEKY
Hajl cBouMM pebeHKoM 6e3 cornacus Marepu. B mpoliec-
Ce pacCMOTPEHHS Jiesla 3aKOHOMATENNLCTBO Janum 650
IIPUBEJICHO B COOTBETCTBHE C TPeOGOBaHUSIMM COOJIOAE-
yus npas otna. Toraa elie Epponeiickas KoMMccHs 1O
npaBaM uYejloBeKa,?® ykaiaB Ha M3MeHEHUe 3aKOHOoma-
TENBCTBA, OTKA3aJlaCh IPU3HATEL 3asIBUTENA MTOCTPanaB-
IIAM ¥ OTKasajla B yIOBJIEeTBOpeHUH TpeGosauuit. He-
00X0AMMO OTMETHUTH, YTO AAHHOE pelleHHE CTalo
TIPEIMETOM KPUTHKM KaK He paccMaTpHBaBllee IO Cy-
1eCTBY BoIlpoc o HapyuieHuu Epponeitckoit KoHseH-
Uy co ctopoHbl daHmu, B 4acTHOCTH, BRICKa3BIBAIOCH
MHeHue, uto KoMmuccus JojxHa 6ullla paccMOTPETD
BOMIPOC HApyIICHHUS IO CYLIECTBY, HECMOTPS Ha COCTO-
ABllleeCs M3MEeHEHHE 3aKOHOMATENILCTBA, TEM CAMEIM
. Pa3pelluTh BONPOC, NPEJCTABISIOMMUNA o6uuii (KypCcuB
Moit — A.B.) untepec?.

CymecTByeT U MHOI, Bojiee NMO3XHUNA NMpUMeEp Cy-
ne6Hoit npaktuku EBponeilickoro Cynma. Tak, 30 ok-
a6ps 2003 r. EBponeiickuil cyn 1o mpaBaM YeJoBeKa B
aene Tanun npotus Mtamuu®®, ycraHOBUB HapylleHue
n. 1 ct. 6 EBponeiickoii KoHBeHIIUU O 3amuTe NpaB
yejjoBeKa ¥ OCHOBHBIX cBobon «IIpaBo Ha cnpaBemmu-
Boe cyleGHOe pa3GUupareIbeTBO»®!, BRIHEC peleHue B
IIOJIL3Y 3aBUTENIS B CBA3M C TeM, 4TO BilacT MTanuu
YeThlpe pa3a OTKa3bIBAIH 3aKJIOYEHHOMY B cynebHOM
3allUTe HAa TOM OCHOBaHHWH, YTO aKThI afMHHUCTpALUU
K MOMEHTY pacCMOTPEHUS yTpayuBanu cuiy. Espomneii-
ckaa KouBenuus paruduuuposana Poccueir’?. Coort-
BETCTBEHHO U cyacOGHas npaktuka Esponeiickoro Cyna
o npuMeHeHNI0o KOHBEHIIMH UMeeT cuily GoNbluyio,
YeM HAlMOHAJbHOE TIpaBo HAa OCHOBAHMH. 4. 4 CT. 15
Kouctutyuuu P®, ropuguueckyio cuny. OnucaHHas
BBIIE pocculickad cyAeOHas npakTuka ¢hakTUYECKHU
npotuBopeyur 4. 1 cT. 6 EBporneiickoit KouseHIuu.
O6s3anHoCTh Biacteit Poccuu — coGniogars Mexmy-
HapoAHble 06s13aTeNbCTBA, YTO TpebyeT NpuBelCHUS
3aKOHOZATENHCTBA U CYHeOHON NpaKTHKM B COOTBET-
CTBHE C eBPOIEHCKUMY CTaHAapTaMu.




IIpakTHKa cyneGHOrO HOPMOKOHTPOJIA IOKA3bl~
BaeT HEOOGXOAMMOCTb 3aKOHOAATENILHOTO 3aKpeIuie-
HUS aIMUHUCTPATUHBHO-NPOLECCYaTbHO! POPMEL Cy-
JNe6GHOM 3aIUMTHI paB IpaxiaH, HApYLIIEHHMIX IIpHUMe-
HeHMEM HOPMAaTMBHBIX MPaBOBHIX akToB. Crnocob cy-
NeOHOM 3alMTH BhIpaxXaeTcd B INPU3IHAHUM HOpMa-
TUBHOTO aKT4 HEe3aKOHHBIM C MOMEHTA BCTYIJICHUS
€ro B CHJIy 10 MOMEHTAa OTMEHH IIPUHSBLIUM €ro opra-
HOM NH60 N0 BCTYIUIEHHS pellleHus cyia B cumy. Kak
ciefyeT U3 NPUBEACHHBIX NPUMEpPOB CyNeGHOM mpak-
THKH, TpaXIaHCKasg npoueccyaisHag ¢opMa He B IO~
HOH Mepe CrpaBIsfeTcs ¢ MOCTaBJICHHOM Mepel cyne6-~
HOM BNIACTHIO 3afayeil 3alIUTHI IIpaB IpaXAaH U opra-
HU3aUA OT HEeNeHCTBYIONIUMX HOPMATUBHEIX IIpaBo-
BBIX aKTOB. ,

Cneayer 6onee moagpo6HO U3y4UTh NPAKTHKY EB-
poneiickoro Cyna no cymecTtBylolneil npoéneMe ¢ Le-
JIBIO JIETAJILHOTO BHIICHEHUS 06s3aTenbeTB Poccuii-
ckoif Penepaunu, 3aKpelIeHHEX B EBporneiickoii
Koupennuu (cT. 6 «IIpaBo Ha cnpaBelyInBoe cynebHOe
pas6upaTenscTBO», cT. 13 «IIpaBo Ha addexTUBHOE
CpeICTBO NPaBOBOM 3alUTHI»). DTO MOMOXeT u3be-
XaTh MacCOBOTO HapyLIi€HHA IIpaB Ha JOCTYI K IipaBo-
CYAMIO B OTHOUIEHUU TpaxlaH, HaXOAAIIUXCS IOX
opucaukuueit Poccuitckoit ®epepanuu, a cooTBer-
cTBeHHo M pemieHnit Epponeiickoro Cyna npotus Poc-
cuifckoit @enepauny, HETATUBHO CKA3LIBAIOUIMXCA Ha
MEXIYHapOXHOM aBTOPUTETE.

—- Takxe HEOOXOAUMO YHENUTL BHUMAHHME U3YYECHUIO
npo6yieMbl OTCYTCTBUS cyAeOHO 3alMTH OT HOpMa-
THBHEIX aKTOB, He SIBJIAIOLIMXCA IPaBOBHIMU (He o6na-
JaloUMX I0pUANYECKON CUIIBL) B CBSI3M C HAapylIEHUMEM
npouenypsl UX NPUHATHA (HAlpuMep, HeomnmybIuKo-
BaHHBIX HaJleXalluM o6pa3zoM), HO MPUMEHIEMBIX
opraHaMu Ty6IMuHOM BiacTu. B Hacrosiiee Bpems cy-
IECTBYET HEONPEAECAEHHOCTh OTHOCUTEJIBHO Cyae0-
HBIX TTOJIHOMOYMI 10 3allfMTe TIpaB rpaxiaH B 3TOH 00-
JIaCTH.
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